
STATE OF NEI,I YORK

STATE TAX COI'IMISSION

In  the Mat ter  of  the Pet i t ion
o f

Jerome Kramer

for  Redeterminat ion of  a Def ic iency or  a Revis ion
of  a Determinat ion or  a Refund of  Unincorporated
Business Tax under Ar t ic le  23 of  the Tax law for
the  Yea rs  L966 - I973 .

AFFIDAVIT OF MAILING

is the pet i t ioner
the last known address

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Fi-nance, over 18 years of age, and that on
the 27Lh day of November, 1981, he served the within not ice of Decision by
cert i f ied mai l  upon Jerome Kramer, the pet i t . ioner in the r* i thin proceeding,
by encrosing a true copy thereof in a securely seared postpaid wrapper
addressed as  fo l lows:

Jerome Kramer
515 Berni ta Dr
Rivervale, NJ A7675

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says
herein and that  the address set
o f  t he  pe t i t i one r .

Sworn to before me th is
27 th  day  o f  November ,  1981 .

that  the said addressee
for th on said wrappe' r  is



STATE OF NEI,{ YORK
STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion
o f

Jerome Kramer

for  Redeterminat ion of  a Def ic iency or  a Revis ion
of  a Determinat ion or  a Refund of  Unincorporated
Business Tax under Ar t ic le  23 of  the Tax Law for
the Years 1966 '  1973.

AT'FIDAVIT OF MAII,ING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 27th day of November, 1981, he served the within not ice of Decision by
cert i f ied mai l  upon Eugene V. I , 'Teissman the representat ive of the pet i t ioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Eugene V. Weissman
Krakower & Weissman
477 Madison Ave.
New York, NY rcA22

and by deposi t ing same enclosed in a postpaid proper ly  addressed wrapper in  a
(post  of f ice or  of f ic ia l  deposi tory)  under the exclus ive care and custody of
the Uni ted States Posta1 Serv ice wi th in the State of  New York.

That deponent further says that the said addressee is
of the pet i t ioner herein and that the address set fprth on
Iast known address of the representat ive of the pet i t ioner.

Sworn to before me this
27 th  day  o f  November ,  1981.

the representative
said wrapper is  the

/)
/ / )



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

November 27, 1981

Jerome Kramer
515 Bern i ta  Dr .
Rivervale, NJ A7675

Dear Mr. Kramer:

P1ease take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 722 of the Tax Law, any proceeding in courL to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Ruled, and must be comrnenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in accordance
wi th th is  decis ion mav be addressed to:

NYS Dept.  Taxat ion and Finance
Deputy Commissioner and Counsel
Albany, New York 12227
Phone /i (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
Eugene V. Weissman
Krakower & Weissman
477 Mad ison Ave.
New York, NY 1A022
Taxing Bureau's Representat ive



STATE OF NEW YORK

STATE TAX COMI:IISSION

In the Matter of the Petition

o f

JERO}IE KRAMBR

for Redeterminat ion of a Def ic iency or
for Refund of Unincorporated Business
Tax under Article 23 of the Tax Law for
the  Years  1966,  1967,  1968,  1969,  1970,
1971,  1912 and 1973.

Whether pet i t ionerrs

constituted the carrying on

DECISION

sales act iv i t ies during the years 1"965 through 1973

of an unincorporated business.

F]NDINGS OF FACT

. Pet i t ioner,  Jerome Kramer, 515 Berni ta Drive, River Vale, New Jersey

07675, f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of

unincorporated business tax under Article 23 of the Tax law for the years 7966,

1967,  1968,  1969,  1970,  I97 'J . ,  7972 and 1973 ( f i le  No.  1S253) .

A s$al l  c laims hearing was held before Al len Caplowaith, Hearing 0ff icer,

at the offices of the State Tax Comrnission, Two liorld Trade Center, New York,

New York, on October 22, 1980 at 2:45 P.M. Pet i t ioner appeared with Eugene V.

l{eissman, Esq. The Audit  Divis ion appeared by Ralph J. vecchio, Esq. (Angelo

Scope l l i to ,  Esq.  ,  o f  counse l ) .

ISSI]E

1. Pet i t ioner,  Jerome Kramer, t imely f i led joint  New York State income

tax resident returns wiLh his wife for the years 1966, 1967 and 1968. For the

years 1969 through 1973, he timely filed New York State combined income tax

returns. 0n each of said returgrs, with the except ion of that f i led for 1973,

pet i t ioner reported wage income. Addit ional- ly,  on each of said returns,
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pet i t ioner reported business incone from act iv i t ies var iously descr ibed as

' tou ts ide  sa lesmant t (1967 and 1968) ,  and "mf ,gs .  represenLat ive"  (1970,  !97 ] . ,

L972 and 1973).  Pet i t . ioner did not f i le an unincorporated business tax return

for any of said years at issue.

2" 0n January 24, L977, the Audit  Divis ion issued two statements of

audit changes to petitioner. One held that the income (total of wages and

business incone reported) derived from pet i t ioner 's act iv i t ies during the years

7966, 1967, 196B and 1969 was subject to the unincorporated business tax, whi le

the other held simi lar ly for the years 1970, Lg' l l ,  1972 and 1973. Such statements

were issued "based on the decision of the State Tax Commission dated January

31, 1974 for the tax years 1962, 19631 1964 and 1965." Accordingly,  two

not ices of def ic iency were issued under the same date. One asserted unincorporated

bus iness  tax  o f  $21419.73  fo r  the  years  1966,  L967,1968 and 1969,  p lus  in te res t

o f  $1 ,184.62 ,  fo r  a  to ta l  due fo r  such per iod  o f  $3 ,604.35 ;  wh i le  the  o ther

asser ted  un incorpora ted  bus iness  tax  o f  $5r123.30  fo r  the  years  1970,  7977,

1972 and 1973,  p lus  in te res t  o f  $1 ,408.12 ,  fo r  a  to ta l  due o f  $6 ,531.42 .

3. Duri+g the years at issue, pet i t ioner was a gi f tware salesman,

represent ing Haeger Potter ies, Inc.,  i ts af f i l iate, Royal Haeger Lamp Co. and

Harris and Mallow Products, Inc. He contended that he was a bona fide employee

of said pr incipals since he rsas under their  complete supervision with respect

to his act iv i t ies.

4. In the late 1950rs, pet i t ioner began working for Harr is and Mal low

Products, Inc. (Harr is and Mal lor+),  a manufacturer of decorat ive wal l  c locks,

whose main off ice l , ras located in New Jersey. His assigned terui tory consisted

of metropol i tan New York, New Jefsey and parts of eastern Pennsylvania. He

sold to retai l  stores and was compensated on a commission basis.  He was not
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reimbursed for his sel l ing expenses incurred since his rate of comnission was

considered adequate for him to personally incur such expenses.

5. Pet i t ioner worked from his home, where he had space set aside for

record keeping and the stor ing of samples. He personal ly prepared his i t inerary,

which had to be planned around certain " target accounts" specif ied by Harr is

and Mal low.

6. I{arris and Mallow required petitioner to:

(a) Report  on his act iv i t ies several  t imes per week.
(b) Meet an establ ished sales quota.
(c) Attend convent ions.
(d) Attend all sales meetings, which were generally held at the

rate of two or three per month.
(u) Attend many new product seminars where instruction was

regular ly given on technical  information of new products, and
(f) Produce new customers in addition to those given by the

company.

7. Harr is and Mal low provided

hospital izaEion plan. Around 1973,

Thomas Industr ies, Inc.,  pet i t ioner

Sa lar ied  Employees '  Benef i t s " .

B. Harr is and Mal low did not withhold income taxes from pet i t ioner 's

compensat ion.

9. During the years at issue, pet i t ioner also represented the Haeger

Potter ies, Inc.,  a manufacturer of ceramic gi- f tware, located in Dundee, I l l inois.

A nominal amount of income was also derived from their  af f i l iate, Royal Haeger

Lamp Co.

10. The Haeger Potter ies, Inc. (Haeger) assigned pet i t ioner a terr i tory

consist ing solely of eastern Pennsylvania.

11. Haeger compensated pet i t ioner on a commission basis which was suff i -

c ient ly high enough for him to personal ly pay for his own sel l ing expenses.

pet i t ioner with medical  coverage and a

when Harr is and Mal low became a divis ion of

was covered under a plan entitled I'WeekIy
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L2. Haeger covered pet i t ioner under a medical  plan and workmen's compen-

sat ion. Addit ionat ly,  i t  provided l i fe insurance coverage for pet. i t ioner.

13. I laeger required pet i t ioner to attend sales meetings.

14. A leLter from Haeger dated Oct.ober 29, 1968, which was received in

evidence, states that:

(a) Haeger considers "l{r. Kramer an employee" since January' 1959.
(b) Haeger sets up sel l ing schedules and quotas for pet i t ioner.
(c) Pet i t ioner is required to report  on and meet al l  sel l ing

p lans ,  and
({) Haeger allows petitioner to represent only one other company.

15. Haeger withheld Federal  income taxes and social  securi ty taxes from

petitioner's compensation, but did not \,rithhold New York State income taxes.

16. Petitioner contended that his method of operation for }laeger was

essent ial ly the $ame as that for Harr is and Mal low.

17. Both Haeger and Harris and Mallow maintained showrooms in New York

City.

1B. Pet i t ioner had no employees during the years at issue.

19. Both llaeger and Harris and Mallow were aware of, and gave approval

for petitioner to represent the other company.

2A. Pet. i t ioner f i led an unincorporated business tax return for L962. He

contended that during such year he vas employed by his brother and that since

his brotherrs income was subject to unincorporated business tax, his brotherrs

accountant (who also prepared pet i t ioneris return) assumed that his income was

simi lar ly subject.  Pet i t ioner contended that s ince no tax was due he did not

quest ion i t .

27. Petitioner contended that. an adverse State Tax Commission decision on

this issue for the years 1962, 1963, 1964 and 1965 r,ras erroneous and lacking in
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factual information since he did not test i fy

sa id  years .

22. The record does not indicate that

audit, examination, inquiry or interview for

relat ing to pet i t ioner 's business act iv i t ies

r973.

during the hearing conducted for

the Audit Division conducted an

the purpose of ascertaining facts

during the years 1966 through

coNctusl0Ns 0F LAI^J

A. That the issuance of two not ices of def ic iency for the years 1966

through 1969 and 1970 through 1973, based solely on a decision containing facts

and conclusions pertaining to the years 1962 thxough 1965, is arbitrary,

capric ious, and contrary to the meaning and intent of  sect ions 6B1 (a) and

6 9 7 ( b )  o f  t h e  T a x  L a w  ( P e t i t i o n  o f  R a t p h  D o l g o f f ,  N . Y . S . T . C . ,  O c t o b e r  3 ,  1 9 8 0 ) .

B. That pet iLionerrs sales act iv i t ies during the years at issue const i tuted

services rendered as an employee within the meaning and intent of section

703(b) of the Tax Law and 20 NYCRR 203.10. Accordingly,  the income derived

therefrom is not subject to the imposit ion of uni-ncorporated business tax.

C. That the petition of Jerome Kramer is granted and the two notices of

def ic iency, each dated Jautary 24, 1977, are hereby cancel led.

DATED: Albany, New York

NCV ?? lggt
ATE TAX COMMISSIONu


