
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter

Howard F. Jackson

the Petition

AFFIDAVIT OF MAILING

for Redeterminat ion of a Def ic iency or a Revision

of a Determination or a Refund of

Unincorporated Business Tax

under Article 23 of the Tax traw

for the Years 1969 - L973.

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

23rd day of January, 1981, he served the within not ice of Decision by cert i f iecl

mai l  upon Howard F. Jackson, the pet i t ioner in the within proceeding, by

enclosing a t t 'ue copy thereof in a securely sealed postpaid vlrapper addressed as

fo l lows:

Howard F. Jackson
54 Kilburn Ave.
Garden City, NY 11530

o f

o f

and by deposit ing same enclosed in a postpaid properly addressed wrapper

(post of f ice or off ic ial  depository) under the exclusive care and custody

United States Postal  Service within the State of New York.

That deponent further says that. the said addressee is the petitioner

and that the address set forth on said wrapper is the last known address

pet i t ioner.

Sworn to before me this

23rd day of January, 1981.

1 n a

of  the

herei:n

of the



STATE OF NEW YORK
STATE TAX COUMISSION

fn the Matter of the Petit.ion

of

Howard F. Jackson

for Redeterminat ion of a Def ic iency or a Revision

of a Determination or a Refund of

Unincorporated Business Tax

under Article 23 of the Tax Law

for the Years L969 - 1973.

AFFIDAVIT OF MAITING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxation and Finance, over 18 years of age, and that on the

23rd day of January, 1981, he served the within not ice of Decision by cert i f iedl

nail upon Morris A. Kaplan the representative of the petitioner in the rsithin

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper addressed as fol lows:

Mr. Morris A. Kaplan
6 Red Deer Lane
Euntington, Nf 11743

and by depositing same enclosed in a postpaid properly addressed wrapper in a

(post office or official depository) under the exclusive care and custody of thie

United States Postal Service within the State of New York.

That deponent further says that the said addressee is the representative o.f

the petitioner herein and that the address set forth on said rdrapper is the las:E

known address of the representative of the petitioner.

Sworn to before me this

23rd day of January, 1981.



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

January 23, 1981

Howard F. Jackson
54 Kilburn Ave.
Garden City,  NY 11530

Dear Mr. Jackson:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative leveI.
Pursuant to sect ion(s) 722 of the Tax Law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be instituted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in ther
Supreme Court. of the State of New York, Albany County, within 4 months from
Lhe date of this not ice.

Inquiries concerning the computation of Lax due or refund allowed in
accordance with this decision may be addressed to:

NYS Dept .  Taxat ion  and F inance
Deputy  Commiss ioner  and Counse l
A l b a n y ,  N e w  Y o r k  1 2 2 2 7
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
Morr is A. Kaplan
6 Red Deer Lane
Huntington, NY 11743
Taxing Bureau' s Representat. ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter the Petition

HOI{ARD T. JACKSON

for Redetermination of a Deficiency or for
Refund of Unincorporated Business Tax under
Article 23 of the Tax Law for the Years 1969,
1970,  1971,  1972 and 1973.

o f

o f

DECISION

Petitioner, Howard F. Jackson, 54 Kilburn Avenue, Garden City, New York

11530, filed a petition for redetermination of a deficiency or for refund of

unincorporated business tax under Article 23 of the Tax Law for the years

1969, 1970, 797I,  1972 and 1973 (Fi le Nos. 15564 and 19446).

A smal l  c laims hearing was held before Al len Caplowaith, Hearing Off icer, ,

at the offices of the State Tax Commission, Two World Trade Center, New York,

New York, on I Iay 15, 1980 at 2:45 P.M. Pet i t ioner appeared by Morr is A.

Kaplan, Esq. The Auel i t  Divis ion appeared by Ralph J" Vecchio, Esq. (A1i 'za

Schwadron,  Esq.  ,  o f  counse l ) .

rssuEs

I. Whether the activities engaged in by petitioner as a real estate

appraiser constituted the practice of a profession of which the income derivedl

therefrom is exempt frorn the imposition of unincorporated business tax.

I I .  Whether pet i t ioner is subject to penalt ies imposed pursuant to sect iorns

685(a)(1) and 685(a)(2) of the Tax Law, for fai lure to f i le an unincorporated

business tax return and failure to pay the tax determined to be due, respectiv'ely.

FINDINGS OF FACT

1.  Pet i t ioner ,

tax returns with his

Howard F. Jackson, f i led

wife, Veronica Jackson,

New York State conbined incorne

for the years !969, 7971, 7972
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and 1973. For taxable year 1970 he f i led a joint  New York State Income Tax

Resident Return with his wife.  For al l  years at issue pet i t ioner reported

business income derived from his act iv i t ies as a real estate appraiser.

Pet i t ioner did not f i le an unincorporated business tax return for any of saicl

years  a t  i ssue.

2. In November 1975 the Audit Division issued a Statement of Audit

Changes to petit.ioner wherein the income from his activities as a real estate

appraiser was held subject to the imposit ion of unincorporated business tax

for the years 1969 through I972 inclusive. Accordingly,  a Not ice of Def ic iency

was issued on May 24, 7976 against pet i t ioner assert ing unincorporated business

t a x  o f  $ 5 , 5 5 8 . 8 4 ,  p e n a l t i e s  p u r s u a n t  t o  s e c t i o n s  6 8 5 ( a ) ( 1 ) , 6 8 5 ( a ) ( 2 )  a n d

6 8 5 ( c )  o f  $ 2  1 2 6 9 . 9 3  a n d  i n t e r e s t  o f  $ 1  , 4 4 L . 4 9 ,  f o r  a  t o t a l  d u e  o f  $ 9 , 2 7 0 . 2 6 .

3. On November 24, 1976 Lhe Audit  Divis ion, issued a Statement of Audit

Changes to petitioner wherein his income derived from his real estate appraisr3r

act iv i t ies was held subject to the uni-ncorporaLed business tax for taxable

year 1973. Accordingly,  a Not ice of Def ic iency was issued on June 27, 1977

aga ins t  pe t i t ioner  asser t ing  un incorpora ted  bus iness  t .ax  o f  $2 ,557.36 ,  pena l t : ies

p u r s u a n t  t o  s e c t i o n s  6 8 5 ( a ) ( t ) ,  6 8 5 ( a ) ( 2 )  a n d  6 8 5 ( c )  o f  $ 1 , 3 4 8 . 7 1 ,  a n d  i n t e r e s t

o f  $ 5 1 3 . 7 7 ,  f o r  a  t o t a l  d u e  o f  $ 4 , 5 1 9 . 8 4 .

4. Pet i t ioner cont.ended that his act iv i t ies during the years at issue

const i tuted the pract ice of a profession exempt from the imposit ion of unincor-

porated business tax pursuant to sect ion 203(c) of the Tax Law.

5. During the years at issue pet i t ioner,  d/b/a Howard F. Jackson Associates,

prepared real estate appraisals of businesses predomininat ly for lending

insLiLut ions. Addit ional ly he represented municipal i t ies and governmental

organizat ions in an advisory capacity for condemnation ar+ards and feasibi l i ty
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studies. On many occasions he has appeared in courts of 1aw as an expert

wi tness  in  the  f ie ld  o f  rea l  es taLe appra isa l .  Pe t i t ioner 's  appra isa ls  l re re

usually submitted in voluminous reports which contained supporting schedules

and photographs which were taken by him and his staff.

6.  Pet i t ioner is a graduate of Hargrave Mil i tary Academy, Chatham,

Virginia.  He has completed courses in real estaLe appraising, land use,

economics, f inance and banking, bui lding construct ion and supervision at

Harvard Col lege, Syracuse Universi ty,  Columbia Universi ty,  Hofstra Universi ty,

Dorvl ing Col lege, the American Tnst i tute of Banking, The Inst i tute of Design

and ConstrucLion ,  and The American Savings and Loan league. Pet i t ioner dicl

not submit information to show whether,  and i f  so, in what area, he actual ly

holds a degree.

7. Pet i t ioner,  who has been engaged in the appraisal  of  real  property

for more than thirty years, r^7as a member of several trade organizations including

the American Inst i tute of Real Estate Appraisers and The Society of ReaI

Es taLe Appra isers .

8.  Capi ta l  was not  a mater ia l  income producing factor  in  pet i t ioner 's

rea l  es ta te  appra isa l  bus iness .

9. Pet i t ioners staff  consisted of his Lwo sons who worked part- t ime

photographing var ious si tes and his vi fe,  who performed secretar ial  services"

Addit ional ly,  for the years 1972 and 1973 pet i t ioner hired an assistant.

Hor*ever, petitioner did not int.roduce evidence to show the nature of his

assistants dut ies and responsibi l i t .es.

10. A l icense is not required to pract ice as a real estate appraiser in

New York State.
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11. Pet i t . ioners personal income tax returns for the years at issue were

prepared by Peter Paternostro, CPA. Mr. Paternostro, who appeared, at the

hearing, test i f ied that he had advised peLit ioner during the years at issue

thaL the incorne derived from his activit.ies was not subject to the unincorporated

bus iness  tax .

CONCIUSIONS OF IAW

A. That al though pet i t ioners act iv i t ies required a degree of ski l l  which

was aLtained through study and experience, said act iv i t ies did not result  f rom

a professed knowledge of some department of science or learning, gained by a

prolonged course of special ized instruct ion and study. Accordingly,  the

act iv i t ies engaged in by pet i t ioner as a real estate appraiser did not const i tute

the pract ice of a profession within the meaning and intent of  sect ion 703(c)

of the Tax law.

B. That the income derived from pet i t ionerrs real esLate appraiser

act iv i t ies is subject to the imposit ion of unincorporated business tax within

the meaning and intent of section 701 of the Tax law.

C.  Tha t  t he  pena l t i es  imposed  pu rsuan t  t o  sec t i ons  685 (a ) ( f )  and  685 (a ) (2 ) ,

for  a l l  years at  issue are hereby abated s ince pet i t ioner  has sat is factor i ly

establ ished that  the returns at  issue were not  f i led,  and the tax not  paid due

to reasonable cause rather  than wi l l fu l l  neglect

D. That the pet i t ion of Howard F. Jackson is granted to the extent

provided in Conclusion of Law "Ct '  supra and that said pet i t ion is in al l  other

respec ts  den ied .

E. That the Audit  Divis ion is hereby directed to modify the Not ice of

D e f i c i e n c y  f o r  t h e  y e a r s  1 9 6 9 , 1 9 7 0 , 1 9 7 1  a n d  7 9 7 2  d a t e d l l a y  2 4 , 1 9 7 6 ,  a n d  t h e



Notice of Def ic iency for the year

with the decision rendered herein.

DATED: Albany, New York

Ji\i ' i2 3 1981
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1973 dated June 27, 1977, to be consistent

STATE TAX COMMISSION

COMMISSIONER


