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STATE OF NEW YORK
STATE TN( COMMISSION

In the Matter of the Petition

o f

Guido Castel l i  & Gordon Hendricks

Gordon llendricks Company

for Redetermination of a Deficiency or a Revision

of a Determination or a Refund of

Unincorporated Business Tax

under Article 23 0f the Tax law

for the Years 7971,-7973.

and by deposit ing same enclosed in a postpaid

(post.  of f ice or off ic ial  depository) under the

United States Postal Service within the State

That deponent further says that the said

and that the address set forth on said wrapper

pet i t i -oner.

Sworn to before me this

20th day of February, 1981.

AFFIDAVIT OF MAILING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxation and Finance, over 18 years of age, and that on the

20th day of February, 1981, he served the within not ice of Decision by cert i f ied

mail upon Guido Castelli & Gordon Hendricks, Gordon Hendricks Company, the

petiLioner in the r+ithin proceeding, by enclosing a true copy thereof in a

securely sealed postpaid wrapper addressed as fol lows:

Guido Castelli & Gordon Hendricks
Gordon Hendricks Company
344 W.  72nd St .
New York, NY L0023

properly addressed wrapper in a

exclusive care and custodv of the

of New York.

addressee is the petitioner herei.n

is the last known address of the

,'-f)



STATE OF NBW YORK
STATE TAX COMMISSION

In the Matter of the Petition

o f

Guido Castel l i  & Gordon Hendricks

Gordon Hendricks Company

for Redeterminat ion of a Def ic iency or a Revision

of a Determination or a Refund of

Unincorporated Business Tax

under Article 23 of the Tax Law

for the Years I97I-1973.

AFI'IDAVIT OF MAIIING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

20th day of February, 1981, he served the within not ice of Decision by cert i f ied

mail upon David Alewy the representative of the petitioner in the within

proceeding, by enclosing a true copy thereof i .n a securely sealed postpaid

wrapper  addressed as  fo l lows:

Mr. David Alevy
Alevy & Cantor
745 Fifth Ave.
New York, NY IA022

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post  of f ice or  of f ic ia l  deposi tory)  under the exclus ive care and custody of  the

Uni ted States Posta l  Serv ice wi th in the State of  New York.

That deponent further says tshat the said addressee is the representative of

the pet i t ioner  here in and that  the address set  for th on said wrapper is  the last

known address of  the representat ive of  the pet i t ioner .

Sworn to before me this

20th day of February, 1981.



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

February  20 ,  1981

Guido Caste l l i  & Gordon Hendr icks
Gordon Hendricks Company
344  W.  72nd  S t .
New York,  NY 10023

Gentlemen:

Please take not ice of  the Decis ion of  the State Tax Commission enclosed
herewi th.

You have now exhausted your right of review at the administrative level.
Pursuant  to sect ion(s)  722 of  the Tax Law, any proceeding in  cour t  to  rev iew
an adverse decis ion by the State Tax Commission can only be inst i tu ted under
Art ic le  78 of  the Civ i l  Pract ice t raws and Rules,  and must  be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the date of  th is  not ice.

Inquiries concerning the computati-on of tax due or refund allowed in
accordance w i th  th is  dec is ion  may be  addressed to :

NYS Dept .  Taxat ion  and F inance
Deputy  Commiss ioner  and Counse l
A lbany ,  New York  12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Represent.at ive
David Alevy
Alevy & Cantor
745 Fif th Ave.
New York, NY 1,0022
Taxi-ng Bureau' s Representative



STATE OF NEI,J YORK

STATB TAX COMMISSION

In the l{atter of the Petition

o f

GUIDO CASTEIII and GORDON I{ENDRICKS
d/b/a GORDON ffiNDRICKS COMPANY

for Redeterminati-on of a Deficiency or
for Refund of Unincorporated Business
Tax under Article 23 of the Tax Law for
the Years 1971, 7972 and 1973.

DECISION

filed New York State partnership

and 1973, claiming an al locat ion

Peti t ioners, Guido Castel l i  and Gordon Hendricks, d/b/a Gordon Hendricks

Company, 344 West 72nd Street,  New York, New York 10023, f i led a pet i t ion for

redetermination of a deficiency or for refund of unincorporated business tax

under Article 23 of the Tax Law for the years 197!, 1972 and 1973 (File No.

14291).

A formal hearing was held before Wil l iarn J.  Dean, Hearing Off icer,  at  the

off ices of the State Tax Commission, Two World Trade Center,  New York, New

York, on October 25r 1978 at 11:15 A.M. Pet i t ioners appeared by David Alevy,

CPA. The Audit  Divis ion appeared by Peter Crotty,  Esq. (Sanuel Freund, Esq.,

o f  counse l ) .

ISSUES

I. Wtrether Gordon Hendricks Company is exempt from unincorporated business

tax, with regard to income earned by Gordon Hendricks as a writer.

II. Whether the business of Gordon Hendricks Cornpany is carried on both

within and without New York State.

FINDINGS OF FACT

1.  Pet i t ioner ,

returns (Form IT-204)

Gordon Hendricks Company,

for the years 7977, 1972
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of income to Ner,r York State sources of 40% in 1971 and 43olo in both 1972 and

1 9 7 3 .

2, A consent extending the period of l imitat ion for 1971 unt i l  Apri l  15,

1976 was executed in accordance with sect ion 683(c)(2) of the Tax Law,

3. 0n January 26, 'J.976, the Income Tax Bureau issued a Notice of Deficiency

to Gordon Hendricks Company, indicat ing a def ic iency of $2r120.55, plus interest,

for 1971", 7972 and 1973. The def ic iency r l ,as based on deoial  of  the al locat ions

of income to sources outside New York State.

4. Gordon Hendricks and Guido Castelli were partners in Gordon Hendricks

Company during the years at i-ssue.

5. The partnership income for the years in dispute breaks down as follows:

Total  Castel l i  l lendricks
Year Gross fncome Portion Portion

1971 $45 ,920 $35 ,332 $10,588
1972 $45,266 536,273 $  8 ,993
t 9 7 3  $ 4 5 , 4 3 5  9 3 7 , 6 7 6  g  7 , 7 5 9

6. Gordon Hendricks is a wri ter and consultant.  His special ty is L9th

Century art. One-quarter of his income during the years in queetion represented

royalty income from writing, the balance being earEed in his role as an art

consultant.

7.  Pet i t ioner Guido Castel l i  does fashion i l lustrat ions for Montgomery

Ward. The i l lustrat ions are used in newspaper advert isements.

8. In 1966 Mr. Hendricks and Mr. Castel l i  purchased a house in Spring

Lake, New Jersey. During the period Aprit through November for the years in

questionr a ty;rical week would involve three and four day weekends being spent

by the petitioners in New Jersey and the balance in New York.

9. Mr. Ilendricks did research and writing at the Spring Lake house where

he maintained (as he did in his New York apartment) an important collection of

art  history mater ials.
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10. Mr. Castel l i  had a studio in the Spring Lake house. Records were

produced at the formal hearing indicaLing that gross income from the work

Mr. Castel l i  d id on behalf  of  Montgomery Ward at the Spring lake house totaled

a s  f o l l o w s :

7 9 7 1  $  8 , 4 2 0 . 7 5
1 9 7 2  $  9 , 4 2 3 . 7 5
7 9 7 3  $ 1 0 , 5 2 9 . 5 0

11. Mr. Hendricks was not able Lo produce any records to substant iate Lhe

sums he may have earned while r+orking in New Jersey.

12. Unincorporated business tax reLurns were not f i led with Lhe State of

New Jersey.

13. Gordon Hendricks Company had stat ionery rui th a Spring Lake, New

Jersey address on i t .  The company maintained a New Jersey bank account.

CONCTUSIONS OF LAW

A . That  sect ion 703(c)  of  the Tax law provides as fo l lows:

"Pro fess ions .  The prac t ice  o f  law,  med ic ine ,  dent is t ry  o r
architecture, and the pract ice c, f  any other profession in which
capital  is not a mater ial  income producing factor and in which more
than eighty per centum of the unincorporated business gross income
for the taxable year is der ived from personal services actual ly
rendered by the individual or ttLe members of the partnership or
other ent i ty,  shal l  not be deemed an unincorporated business."

B. That professions are exempt f : rom the unincorporated business tax, by

reason of being specif ical ly excluded from the statutory def ini t ion of unincor-

porated business. The occupat ion of wri ter is a profession; however,  the

occupat ion  o f  commerc ia l  a r t i s t  i s  no t  a  p ro fess ion .  (See:  Wi lson  v .  Bates ,

2 8 2  A p p .  D i v .  1 0 9 9 ,  1 2 6  N . Y . S . 2 d  5 5 0 ,  W h i t e  v .  M u r p h y ,  e t  a l . ,  1 1  A . D . 2 d . 8 5 4 ,

2 0 3  N . Y . S . 2 d .  4 4 ,  a f f  ' d  ( n o  o p . )  9  N . Y . 2 d  9 9 5 ,  2 1 8  N . Y . S . 2 d  6 7 . )

C. That since Mr. Castel l i  is a commercial  art ist ,  more than B0 percent

of the gross income of Gordon Hendricks Company was not attr ibutable to personal

services rendered by members of a partnership engaged in the pract ice of a
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profession. The partnership is not ent i t led to the exemption from the unincor-

porated business tax for the professions for that port ion of Gordon Hendricks'

income earned as a wri l ter.

D. That the Spring Lake housg does not const i tute a regular place of

business from which the partnership regular ly and systematical ly carr ies on

its business affairs within the meaning and intent of  sect ion 707 of the Tax

Law. AccordingLy, thtr  excess of the unincorporated busi.ness gross income over

the unincorporated business deduct ionsr is al located to New York in accordaoce

wi th  sec t ion  707(a)  o f  the  Tax  Law.

E. That the pet:Lt ion of Guido Castel l i  and Gordon Hendricks d/b/a Gordon

Hendricks Company, is denied and the Notice of, Deficiency issued on Jantaxy 26,

1976 is susLained together with any addit ional interest lawful ly owing.

DATED: Albany, Ner+ York

FEB 2 O 1981
STATE TAX COMMISSION

SSIONER


