
STATE OF NEI,{ YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

Ph i l ip  S .  G ips

AFFIDAVIT OF MAILING

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Unincorporated Business Tax

under Art ic le 23 of the Tax Law

for  the  Year  1973.

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

5th day of February, 1981, he served the within not ice of Decision by cert i f ied

mai l  upon Phi l ip S. Gips, the pet i t ioner in the within proceeding, by enclosing

a true copy thereof in a securely sealed postpaid wrapper addressed as fol lows:

Phi l ip  S.  Gips
24 Highwood Ave.
Larchmont, NY 10538

and by deposit. ing same enclosed in a postpaid

(post off ice or off icial depository) under the

United States Postal Service within the State

That deponent further says that the said

and that  the address set  for th on said wrapper

pe t i t i one r .

Sworn to before me this

5 th  day  o f  February ,  1981.

properly addressed wrapper in a

exclusive care and custodv of the

of New York.

addressee is the pet i t ioner

is the last known address

herein

of the



STATE OF NEW YORK
STATE TAX COMMISSION

In the l{atter

Phi l ip S. Gips

of the Pet i t ion

o f

ATTIDAVIT OF MAITING

for Redetermination of a Deficiency or a Revision

of a Determination or a Refund of

UnincorporaLed Business Tax

under Article 23 of the Tax law

for  the  Year  1973.

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is. an employee

of the Department of Taxation and Finance, over 18 years of age, and that on the

5th day of }ebruary, 1981, he served the within not ice of Decision by cert i f ied

mail- upon Herbert Biegelman the representative of the petitioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper addressed as fol lows:

Mr. Herbert Biegelman
299 Broadway
New York, NY 1_0007

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) under the exclusive care and custody of the

United States Postal Service r+ithin the State of New York.

That deponent further says that the said addressee is the representative of

the petitioner herein and that the address set forth on said wrapper is the last

known address of the representative of the petitioner.

Sworn to before me this

5th day of February, 1981.



STATE OF NEW YORK
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

February  5 ,  1981

Phi l ip  S .  G ips
24 Highwood Ave.
Larchmont,  NY 10538

Dear  Mr .  G ips :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative leveI.
Pursuant to sect ion(s) IZZ of the Tax law, any proceeding in court  Lo review
an adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquir ies concerning the computat ion of tax
accordance with this decision mav be addressed

NYS Dept .  Taxat ion and
Deputy Commiss ioner  and
A lbany ,  New York  12227
Phone # (518) 457-6240

Peti t ioner '  s Representat ive
Herbert tsiegelman
299 Broadway
New York, NY 10007
Taxing Bureau's Representat ive

due or refund allowed in
L o :

F i n a n c e
C o u n s e l

Very truly yours,

STATE TAX COMMISSION



STATE OF NEW YORK

STAIE TAX CO}4MISSION

In the l4atter of the petition

of

PHILIP S. GIPS

for Redetennination of a Deficienc,y or
for nefi:nd. of unincorlnrated Busjness Ta><
under Article 23 of the Ta< Law for tlre
Year 1973.

DECISION

Petitioner, PLrilip S. Gips, 24 Highvnod Avenue, Iarchnont, Nev,r York

10538, filed a petition for redetermjnation of a deficiency or for refi:nd of

uninaorporated busj:ress ta< wds Article 23 of ttre Tax Law for the year 1973

(File No. 19310).

A srna1l clajms hearing was held before A1len Caplor,vaittr, Hearing Officer,

at the offices of the State Tar< Ccnnrission, T\r,o World Ttade Center, New York,

New York on June 26, L9B0 at 9:15 A.M. Petitioner appeared with Herbert Biegelnran,

cPA. The Atrdit Division atr4:eared by Ralph J. Vecchio, Esg. (Angelo Scopellito,

Esg., of qtunsel).

ISSUE

V'lhether petitionen's activities as a graphic art designer constituted ttre

practice of a profession exenpt frcnn the inposition of unincorporated hrsjness

ta:<.

F]ND]NGS OF FASI

1. Petitioner' Philip S. Gips, tinrely filed a Nevr York State Ccrnbined

Incone Ta>. Return witJ: his wife for the year 1973 vfiereon he retrnrted br-rsjness

inoome from hj-s activities engaged in as a "Graphic Art Designer". He did not

file an unjnoorporated business tax return for said year.



- 2 -

2. On Febnrary 4' 1977, tte Audit Division iszued. a Statenent of Arrdit

Clnnges to petitioner wlrerein it held tlnt petitioner's reported brrsjness

activities "constitutes the carrlzjng on of an r:ninoor;nrated lxrsjless and as

such all jnccnre derived therefrqn is sr:bject to the r.rrinorSnrated busjness

ta><. " Add.itionally, said statsnerrt included an adjustrnent disallornring certain

busjness e><trEnses clained as the rezult of a Federal ar-rdit conducted for ttre

year at issue herein. Acordingly, a Notice of Deficienc.lz was issued against

petitioner on lrhrch 28, L977 assertjng unincorporated busi:ress ta< of $842.88,

penalties pursuant to sections 685 (a) (1) ard 685 (a) (2) of ttre Tax Law, for

failure to file an rxrinoortrnrated hrsiness ta>( return and. fail:re to pay the

tax determined to be due, respectively of $34I.37, plus interest of g19I.90,

for a total due of $1,376.15.

3. Drjng the year at issue petitioner's activities as a graphic art

designer oonsisted of d.esigrnjng trnsters, letterheads, tradanarks and various

otlrer itsns prinrarily for ccnrnercial purposes. Petitioner contended that said

activities constituted the practice of a profession.

4. Petitionerr who has been i:r the field of graphic art design: for over

twenty years' attendd the Cooper Union Schcol of Design, and ttre Yale School

of Art and Arch-itectr:re, wlere he earned a Bachelor of Fine Arb,s degncee.

5. During the mid 1960's, petitioner taught a gnaphic design course at

ttte School of Visual Arts.

6. During the year at iszue, petitioner enployed an assist nt v*ro r,rorked

under his direct supenzision. Additiorntly, petitioner ontracted jldependerrt

artists and photographers to work in oonjr:nction i^rittr him on certajn projects.

7. No Federal, state, or city statute regulated the activities or dictated

the fidnjnum educational requirements of a graphic arL designer.
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B. Petitioner filed an uninorSnrated hrsjness tax return for L972'., bl;L

contended that ttr-is was done so erroneously. No rebrrn was filed for the year

at isstre based on ttre advice of ttre certified public accor:ntant utilized by

petitioner to prepare his returns.

COIW,USIONS OF IAI/V

A. That. the v,Drd "Profession" irplies att-aiments in professional krouiledge

in scne departnent of science or learning. Ttre performing of senrices dealing

with ttre corduct of busjness itself, jnchrding ttre prcmotion of sales or senrices

of such business, does not constitute the practice of a profession, even ttrough

the senzices involve the application of speialized Jcnowledge. Altlmugh petitionenrs

activities as a graphic art, designer require special knovuledge and skills;, ttre

application ard natr-rre of these attrihrtes do rrot constitute tle pracEj-ce of a

profession withjn ttre meaning ard j$t€nt, of section 703 (c) of ttre Ta< Lanv.

B. Ttrat tkre aforesaid acLivities of petitioner, Ptrilip S. Gips, drrring

the year L973 | constitrrted the carlzing on of an uninccryorated br:siress in

accordance with ttre meaning ard intent of section 703 of ttre Ta< Law. A<rordingly,

the incqre derived ttrerefrqn was subject to the r:nincrcr;nrated business la><

within ttre nreaning ard intent of section 701 of ttre Ta< Iaw.

C. That ttre penalties imlnsed pursuant to sections 685 (a) (1) ard 685 (a) (2)

of the Ta< Law are hereby abated due to reasonable cause.

D. That the petition of Philip S. Gips is grarrted to the e><terrt p::ovided

jn @nclusion of Law "C" (Supra) ard that said petition is irr all otkrer respects

denied.
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E. That the Atdit Division is heneblz d.irected to nrcdify ttre Notice of

Deficienql dated tr4arch 2Bt L977 to be consistent witLr ttre decision rendered

herein.

DAID: Albany, New York

FEB 0 5 1981

TAJ( CCI4MISSION


