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STATE OF NEII/ YORK
STATE TAX COMMISSION

fn the Matter

Michael  J .  Gerr i ty

the Pet i t iono f

o f

AFFIDAVIT OF MAIIING

for Redeterminat. ion of a Def ic iency or a Revision

of a Determination or a Refund of

Uni.ncorporated Income Tax

under Article 23 of the Tax law

for  the  Year  1973.

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

27Lh d'ay of February, 1981, he served the within not ice of Decision by cert i f ied

mai l  upon Michael J.  Gerr i ty,  the pet i t ioner in the within proceeding, by

enclosing a true copy thereof in a securely sealed postpaid wrapper addressed as

fo l lows:

Michae l  J .  Ger r i t y
843 Abbott  Rd.
Buffalo, NY l-422A

and by deposi t ing same enclosed in a postpaid

(post  of f ice or  of f ic ia l  deposi tory)  under the

Uni ted States Posta l  Serv ice wi th in the State

That deponent further says that the said

and that  the address set  for th on said wrapper

pe t i t i one r .  
. l

to  before me th is

day  o f  Feb rua ry ,  1981 .

proper ly  addressed wrapper in  a

exclusive care and custody of the

of  New York.

addressee is  the pet i t ioner  here in

is the last known address of the

. . , ' 7
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27th
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STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter

Michael J.  Gerr i ty

of the Petit ion

o f

AFFIDAVIT OF MAILING

for Redeterminati,on of a Deficiency or a Revision

of a Delermination or a Refund of

Unincorporated Income Tax

under Article 23 of the Tax Law

for  the  Year  1973.

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxation and Finance, over 1B years of age, and that on the

27th day of February, 19B1, he served the within not ice of Decision by cert i f ied

mail upon Carl P. Paladino the representative of the petitioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper addressed as fol lows:

Mr .  Car l  p .  pa lad ino
10 E l l i co t t  Square  Ct . ,  E l l i co t t  Sguare  B ldg
Buf fa lo ,  NY L42A3

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal Service within the State of New york.

That deponent further says that the said addressee is the representative of

the pet i t ioner herein and that the address seL forth on said wrapper is the last

known address of the representative of the petit ioner.

Sworn to before me this

27th day of February, 1981.
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STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12?27

February  27 ,  1981

Michael J.  Gerr i tv
843 Abbott  Rd.
Buffalo, NY 74220

Dear  Mr .  Ger r i t y :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have noqt exhausted your right of review at the administrative level.
Pursuant to sect ion(s) IZZ of the Tax Law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be instituted under
Article 78 of the Civil Practice f,aws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, withj-n 4 months from
the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision mav be addressed to:

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel
Albany,  New York 12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
Carl  P. Paladino
10 E l l i co t t  Square  Ct . ,  E l l i co t t  Square  B ldg
Buffalo, NY 74203
Taxing Bureau' s Representative
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STATE OF NEW YORK

STATE TAX COI{MISSION

In the Matter the Petition

MICHAEL J. GERRITY

for Redetermination of a Deficiency or for
Ref,und of Unincorporated Business Tax under
Art ic le 23 of the Tax Law for the Year 1973.

o f

o f

DECISION

Peti t ioner,  Michael J" Gerr i ty,  843 Abbott  Road, Buffalo,  New York L422A,

f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of unincor-

porated business tax under Art ic le 23 of the Tax Law for the year 1973 (Fi le

N o .  1 9 1 0 3 ) .

A smal l  c laims hearing was held before Carl  P. Wright,  Hearing Off icer,

at the off ices of the State Tax Commission, Genesee Bui lding, One l lest Genesee

St ree t ,  Bu f fa lo ,  New York ,  on  Ju ly  B ,  1980 a t  9 :15  A.U.  Pet i t ioner ,  M ichae l  J .

Gerr i ty,  appeared with Carl  P. Paladino, Esq. The Audit  Divis ion appeared by

Ralph  J .  Vecch io ,  Esq.  (Pat r i c ia  l .  Bnrmbaugh,  Esq. ,  o f  counse l ) .

ISSI]E

Whether pet i t ionerrs act iv i t ies as an ambulance dr iver and crew chief

constituted the carrying on of an unincorporated business.

FINDINGS OF FACT

1. Pet i t ioner,  Michael J.  Gerr i ty,  f i led a New York State fncome Tax

Resident Return for 1973, on which he reported his occupation as ambulance

driver.  He did not f i le an unincorporated business tax return.

2, On Apri l  11, 1977, the Audit  Divis ion issued a Not ice of Def ic iency

for 1973 against pet i t ioner imposing unincorporated business tax of $447 -48,

plus penalt ies, pursuant to sect ions 685(a)(1) and (2) of the Tax Law, of
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$181.23  and in te res t  o f  $100.31 ,  fo r  a  to ta l  due o f  $729.02 .  The Not ice  was

issued on the grounds that income from ambulance service business is subject

to the unincorporated business tax,

3. Petit.ioner was crer,s chief and anbulance dri"ver for Lasalle Ambulance

Service, Inc. dur ing the year at issue. Lasal le Arrbulaace Service, Inc. had a

contract with Mercy Hospital to provide ambulances and a crew to man them.

Prior to the year at issue, all payrolls and the scheduling of men were handled

by lasal le Ambulance Service, Inc. During the lat ter part  of  1972, Lasal le

Ambulance Service, Inc. assigned the responsibi l i t ies of schedul ing a crew and

preparing a payroll to the crew chiefs. Each week Lasal-le Ambulance Service,

Inc. would give its crew chiefs enough money to cover the payroll, payroll

taxes and other payrol l  costs.  fn this instant case, the pet i t ioner was given

enough money to pay straight time at the Federal mininum rdage so as to have

the arnbulance nanned by two people twenty-four hours a day. If the cres chief

scheduled a man over forty hours a week he rvould have to pay him time and a

half  and deduct the extra cost out of  his own pay. lasal le Ambulance Service,

Inc. no longer under the time and a half rule, would allow the petitioner to

work as many man hours as he chose to work at straight time and thereby enabling

pet i t ioner to keep a larger port ion of the payrol l .  Subsequent ly,  Lasal le

Ambulance Service, Inc. reverted to the prior method of handling payrolls with

the encouragement of another government agency.

4. Petitioner did not have any authority to hire or fire crew members

working for Lasal le l rrnbulance Service, Inc. lasal le Ambulance Service, Inc.

provided the ambulance, equipmentr Bas and other supplies. If Mercy Hospital

was dissatisfied with the ambulance service they would contact Lasalle Ambulance

Service, Inc. and not the pet i t ioner.
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coNclusroNs or mItI

A. That the petitioner reported i-ncome from which he deducted salaries,

payrol l  taxes and other payrol l  costsl  does not automatical ly designate him as

an operator of a business subject to unincorporated business tax. That the

act iv i t ies of pet i t ioner Michael J.  Gerr i ty dur ing the year at issue were

performed as an employee rather than independent agent; therefore, petitioner

was not engaged in carrying on of an unincorporated business during 1973 in

accordance with sect ion 703 of the Tax Law.

B. That the petition of Michael J. Gerrity is granted and the Notice of

Def ic iency  issue 'd  Apr i l  11 ,  1 ,977 is  cance l led .

DATED: Albany, New York

FEB 2 ? lgBI
STATE TAX COUMISSION
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