
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter

AIlan Gallaway

for Redeterminat ion of a
of a Determinat ion or a
Unincorporated Business
under Art ic le 23 of the
Years 7977 - 7973

the Pet i t ion

Defic iency or a Revision
Refund of
Tax
Tax Law for the

o f
o f

AFFIDAVIT OF MAILING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 10th day of Apri l ,  1981, he served the within not ice of Decision by
cert i f ied mai- l  upon Al lan Gal laway, the pet i t ioner in the r+i thin proceeding,
by enclosing a true copy thereof in a securely sealed postpaid wrapper
addressed as  fo l lows:

Al lan Gal laway
1725 York Ave.
New York, NY 10028

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent. further says that the said addressee is the petitioner
herein and that the address set forth on said wrapper is the last known address
of the pet i t ioner.
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Sworn to
10th day



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

AIIan Gal lawav

AFFIDAVIT OF MAIIING

for Redeterminat ion of a Def ic iency or a Revision
of a DeLerminat ion or a Refund of
Unincorporated Business Tax
under Article 23 of the Tax Law
for the Years 7977 - 1973

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 10th day of Apri l ,  1981, he served the within not ice of Decision by
cert i f ied mai l  upon Stephen R. Buschel the representat ive of the pet i t ioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Mr. Stephen R. Buschel
4 Fox Ridge Ct.
Armonk, NY 10504

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Servi .ce within the State of New York.

That deponent further says that the said addressee is the representative
of the pet i t ioner herein and that the address set forth on said wrapper is the
last known address of the representat ive of the peLit ioner.

Sworn to before me this
10 th  day  o f  Apr i l ,  1981.
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STATE OF  NEW YORK
STATE T.A,X COMMISSION

ALBANY,  NEW YORK 12227

A p r i l  1 0 ,  1 9 8 1

AIlan GaIlaway
1725 York Ave.
New York, NY 10028

Dear Mr. Gal laway:

Please take not ice of the Decision of the State Tax Comnission enclosed herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 7ZZ of the Tax Law, any proceeding in courl  to review an
adverse decision by the State Tax Commission can only be inst i tut .ed under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the da te  o f  th is  no t ice .

fnquiries concerning the computation of tax due or refund allowed in accordance
with this decision mav be addressed to:

NYS Dept. Taxation and Finance
Deputy Commissioner and Counsel
Albany, New York 72227
Phone ll (518) 457-624a

Very truly yours,

STATE TAX COMMISSION

cc: Pet i t ioner 's RepresentaLive
Stephen R. Buschel
4 Fox Ridge Ct.
Armonk, NY 10504
Taxing Bureau' s Representative



STATE OF NBW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t . ion

o f

AI,LAN GAI,I.AWAY

for Redeterminat ion of a Def ic iency or for
Refund of Unincorporated Business Tax under
Ar t i c le  23  o f  the  Tax  Law fo r  the  years  1971.
1972 and 1973.

'A  smal l  c la ims hear ing  was he ld  be fore

at.  the off ices of the State Tax Commission,

New York ,  on  January  7 ,  1980 a t  10 :45  A.M.

Busche l ,  C .P.A.  The Aud i t  D iv is ion  appeared

F o x ,  E s q .  ,  o f  c o u n s e l ) .

DECISION

Peti t ioner,  Al lan Gal laway, 1725 York Avenue, New York, New York 10028,

f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of unincor-

porated business tax under Art ic le 23 of the Tax Law for the years L97I,  1972

and 7973 (Fi le No. 19430).

A l len  Cap lowa i th ,  Hear ing  Of f i cer ,

Two World Trade Center,  New York,

Pet i t ioner appeared by Stephen R.

by  Ra lph  J .  Vecch io ,  Esq.  (Wi l l iam

ISSUES

I. Whether income derived by pet i t ioner from his act iv i t ies as a salesman

for several  fabr ic companies was subject to the imposit ion of unincorporated

bus iness  tax .

I I .  Whether pet i t ioner had reasonabl-e cause for not f i l ing unincorporated

business tax returns.

FINDINGS OF FACT

1. Pet i t ioner,  Al lan Gal- laway, f i led New York State income tax resident

returns for the years 797I,  1972 and 1973 wherein he described his occupat ion

as  t 'ou ts ide  sa lesman" ,  "sa lesman"  and t tsa les" ,  respec t ive ly .  He d id  no t  f i l e

unincorporated business tax returns for said years.



- 2 -

2. 0n March 11, 1976 the Audit  Divis ion issued a Statement of Audit

Changes to pet i t ioner wherein i t  held that income derived from his sales

act iv i t ies was subject to the unincorporated business t .ax. Furthermore,

adjustments were made for the years 1971 and 1972 to conform to Federal  audit

adjustments made to business expenses for said years. These adjustments are

not at issue. Accordingly,  on Apri l  11, 7977 a Not ice of Def ic iency was

issued aga ins t  pe t i t ioner  asser t ing  un incorpora ted  bus iness  Lax  o f  $31226.96 ,

add i t iona l  persona l  income tax  o f  $659.00 ,  pena l ty  pursuant  to  sec t ion  685(a) (1 )

a n d  6 8 5 ( a ) ( 2 )  o f  t h e  T a x  l a w  o f  $ 1 , 4 5 9 . 1 2 ,  a n d  i n t e r e s t  o f  $ 1 1 1 0 0 . 8 6 ,  f o r  a

t o t a l  d u e  o f  $ 6 , 4 4 5 . 9 4 .

3. Pet i t ioner contended that dur ing the years at issue he was a bona

f ide  employee o f  Westboro  Weav ing  Co. ,  Inc . ,  (here ina f te r  Westboro)  B0 Broad

Street,  New York City,  and, as such, Lhe income derived therefrom was exempt

from the imposit ion of unincorporaLed business tax. He further contended that

commission income derived from his sales act iv i t ies for other fabr ic companies

was also exempt from said tax. The basis for such exemption was not offered

during the course of the hearing held herein.

4. During the years 197I,  1972 and 1973, pet i t ioner derived wages from

W e s t b o r o  i n  t h e  a m o u n t s  o f  $ 1 1 , 0 3 3 . 8 1 ,  $ 7 2 , 7 9 1 . 2 3  a n d  $ 1 0 , 9 4 6 . 9 3  r e s p e c t i v e l y .

WesLboro, a manufacturer of label tapes and other t tnarrow goods",  withheld

income and social  securi ty t .axes from pet i t ioner 's compensat ion. PeLit ioner

test i f ied that Westboro covered him for workmen's compensat ion and unemployment

insurance benef i ts.  He was also covered under Westboro's medical  plan and

received a regular paid vacat ion. Pet i t ioner 's understanding with Westboro

was that he was not to engage in any competi t ive act iv iLy.
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5. Pet i t ioner was assigned a terr iLory by Westboro which consisted of

New York, New Jersey, Connect icut,  and locat ions in the southern part  of  the

country.  He received ful l  reimbursement for al l  business expenses incurred on

beha l f  o f  Westboro .

6. Pet iLioner contended that he was required to report  to his off ice at

Westboro at approximately 9:00 A.M. dai ly.  He remained there unt i l  noon, at

which t ime he began to vis i t  "house accounts" assigned by westboro.

7. During the years 797I,  1972 and 1973, pet i t ioner also derived income

from sel l ing fabr ic goods, used in the int imate apparel  industry,  for several

other pr incipals.  He was paid on a commission basis and received no reimbursement

for business expenses from these pr incipals.  Pet i t ioner test i f ied that part

of his t ime was devoted to sales act. iv i t ies for the other pr incipals whi le he

was in the f ie ld performing his dut ies for Westboro.

B. During the hearing, pel i t ioner test i f ied thaL he was not issued a W-2

form by these other pr incipals since he was not considered Lo be an employee.

9. During the years L971, 1972 and 1973 pet i t ioner derived commission

i n c o m e  f r o m  h i s  o t h e r  p r i n c i p a l s  o f  9 3 1 , 6 6 4 . 3 3 ,  $ 4 9 , 3 8 7 . 0 0  a n d  $ 6 8 , 8 4 2 . 0 0

respec t ive ly .

10. None of pet i t ioner 's other pr incipals withheld income taxes from his

compensat ion.

11 .  Pet i t ioner 's  representa t i -ve ,  S tephen R-

L972 and 1973 tax returns. He stated during the

busi-ness tax returns were not prepared for these

opinion that pet iLioner 's i -ncome was exempt from

Busche l ,  CPA,  p repared h is

hearing that unincorporat.ed

years  based on  h is  p ro fess iona l

sa id  tax .
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CONCI,USIONS OF IAI,II

A. That r,*age income derived by pet.itioner, Allan Gal-laway, fron Westboro

Weaving Co.,  Inc. dur ing the years 1971, 1972 and, 1973, was income received

for services rendered as an employee.

B. That commission income derived by pet i t ioner,  Al lan Gal laway, from

his  o ther  p r inc ipa ls  dur ing  the  years  797I ,7972 and,1973 was f rom ac t iv i t ies

engaged in as an independent contractor.  Accordingly,  such i-ncome is subject

to the imposition of unincorporated business tax within the meaning and int.ent

of sect ion 701 of the Tax Law.

C. That al though pet i t ioner 's income derived from Westboro Weaving Co.,

fnc. was for services rendered as an ernployee, such income was interrelated

and integrated with his regular business act iv i t ies as an in, i lependent contractor.

without a clear divis ion of t ime, so as to const i lute part  of  an unincorporated

bus iness  regu la r ly  car r ied  on  by  pe t i t ioner .  Accord ing ly ,  pe t i t ioner rs

net income derived from his sel l ing act iv i t ies is deemed subject to the imposi-

t ion of unincorporated business tax within the meaning and intent of  sect ion

701 of the Tax Law.

D.  That  pena l t ies  imposed under  sec t ions  685(a) (1 )  and 685(a) (2 )  o f  the

Tax Law, for fai lure to f i le an unincorporated business tax return and pay the

unincorporated business tax due ,  are abated for the years L977, 1972 and 1973

s ince  pe t i t ioner  has  es tab l i shed reasonab le  cause.

E. That the pet i t ion of Al lan Gal laway is granted to the extent provided

concrus ion  o f  Law "D" ;  and tha t ,  in  a l r  o ther  respec ts ,  sa id  pe t i t ion

den ied .

tn
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f .  That the Audit  Divis ion

Def ic iency ,  da ted  Apr i l  11 ,  1977

here in .

DATED: Albany, New York

1 0 1981
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hereby directed to

be consistent with

modify the Not ice of

the decision rendered

1 S

to

APR

COMMISSION

COMMISSIONER


