
STATE OF NEI,TI YORK

STATE TAX COMMISSION

In the Matter of the Pet:ltion
o f

Sanford Fineman

for Redeterminat ion of a Def ic iency or a Revision
of a Determination or a Refund of Unincorporated
Business Tax under Art ic le 23 of the Tax Law for
the  Year  1970.

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before me this
25th day of September, 1981.

State of New York
County of Al-bany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxation and Finance, over tB years of age, and that on
the 25th day of September, 1981, he served the within not ice of Decision by
cert i f ied mai l  upon Sanford Fineman, the pet i t ioner in the within proceeding,
by enclosing a true copy thereof in a securely sealed postpaid wrapper
addressed as  fo l lows:

Sanford Fineman
3001 Hewlett  Ave.
Mer r ick ,  NY 11566

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United SLates Postal  Service within the State of New York.

AFFIDAVIT OF MAII,ING

that the said addressee is the pet i t ioner
forth on said wrapper is the last known addrqss



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Petition
o f

Sanford Fineman

for Redetermination of a Deficiency or a Revision
of a Deterrnination or a Refund of Unincorporated
Business Tax under Art ic le 23 of the Tax Law for
the Year 1970.

AFFIDAVIT OF MAITING

Slate of New York
County of A1bany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 25th day of September, 1981, he served the within not ice of Decision by
cert i f ied mai l  upon Bertrand leopold the representat ive of the pet i t ioner in
the within proceeding, by enclosing a Lrue copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Bertrand leopold
L8 Joseph St. .
New Hyde Park, NY 11040

and by deposit ing same enclosed in a posLpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representaLive
of the pet i t ioner herein and that the address set forth on said wrapper is the
last known address of the representat ive of the pet i t ioner.

Sworn to before me this
25th day of  September,  1981.

O,t : fi/? z/*,{u"i



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 122?7

September 25, 1981

Sanford tr'inenan
3001 Hewlett Ave
Merr ick, NY 115;6

Dear Mr. Fineman:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
PursuanL to section(s) 7ZZ of the Tax Law, any proceeding in courL to review an
adverse decision by the State Tax Commissi-on can only be instituted under
Article 78 of the Civil Practice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, rr'ithin 4 rnonths from the
date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Deputy Commissioner and Counsel
Albany, New York 1.2227
Phone # (518) 457-624A

Very truly yours,

STATE TAX COMMISSION

cc: Pet i t ioner 's Representat ive
Bertrand Leopold
18 Joseph St .
New Hyde Park, NY 11040
Taxing Bureau' s Representative



STATE OF NEW YORK

STATE TAX COUMISSION

fn the Matter of the Petition

o f

SANT'ORD FINEMAN

for Redeterminat ion of a Def ic iency or
for Refund of Unincorporated Business
Tax under Article 23 of the Tax Law for
the  Year  1970.

DECISION

Peti t ioner,  SanlEord Fineman, 3001 Hewlett  Avenue, Merr ick, New York 1,1566,

f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of

unincorporated business tax under Article 23 of the Tax law for the year L970

( F i l e  N o .  1 3 1 7 8 ) .

A formal hearing was held before Archibald F. Robertson, Jr. ,  Hearing

0ff icer,  at  the off i r :es of the State Tax Comnission, Two World Trade Center,

New York, New York, on November 3, 1978 at 9:45 A.M. Pet i t ioner appeared by

Bertrand Leopold, Tax Accountant.  The Audit  Divis ion appeared by Peter Crotty,

Esq.  (Abraham Schwar i l z ,  Esq. ,  o f  counse l ) .

ISSUES

I. Whether pet:Lt ioner,  a salesman hired by three independent pr incipals

on a commission basir ; ,  was engaged as an independent contraclor and not as an

employee for 1970, thereby incurring liability under Article 23 of the Tax law

for unincorporated business tax for 1970.

I I .  l lhether pet:Lt ionerts New Jersey off ice qual i f ied as a bona f ide

regular place of bus.Lness outside New York State within the meaning of sect ion

107(a) of the Tax law, thereby permit t . ing pet i t ioner to al locate a port ion of

his 1970 income outs: ide New York, r+hen pet i t ioner paid no rent or ut i l i t ies,
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furni ture on f ixtures, and f i led no gross business tax return with the

New Jersey.

FINDINGS OF FACT

1. Pet i t ioner,  Sanford Fineman, a resident of Merr ick, New York, was

independently engagerl as a salesman during the period herein involved by three

unrelated pr incipals,  Li t t le Miss Dune Deck ("Dune Deck"),  Manny Crosney

("Crosneyr ')  and Supak and Sons ("Supak").

2.  Pet i t ioner lvas compensated on a straight commission basis.  In 197A,

these cormissions amounted to $28r000 from Supak, $12,000 from Dune Deck, and

$6r000 from Crosney.

3. Pet i t ionerrrg terr i tory was control led by his pr incipals and was

confined to New York State and to parts of northern New Jersey.

4. Pet i t ioner 'rs pr incipals retained the r ight to accept or reject orders,

but exercised no other signi f icant control  over his day-to-day act iv i t ies.

5. Pet i t ioner could take days off  without not i f icat ion or permissi-on and

his dai ly i t inerary was a matter of his own discret ion.

6. Dune Deck, l3upak and Crosney had no arrangement among themselves as to

the divis ion of pet i t ioner 's labor and t ime.

7. Dune Deck, i3upak and Crosney deducted neither social  securi ty nor

withholding taxes fr t rm pet i t ionerrs commissions during the period herein

involved.

8. Pet i t ionerrs pr incipals did not reimburse him for any

nor did they al low him to keep his samples.

9. Petitioner was not covered by unemployment insurance,

insurance, or workme:n's compensat ion during the period herein

of his expenses,

disabi l i ty

involved.
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10. Pet i t ioner paid unincorporated business tax for 1.969 and I97I,  but not

f o r  1 9 7 0 .

11. 0n August 26, 1974, the Income Tax Bureau issued a Not ice of

Def ic iency against pet i t ioner in the amount of $1,244.38 and penalty of $535.09

under sect ion 685(a) (1) and (2) of the Tax law, plus interest.

L2. Pet i t ioner l [ended a store out let  for Supak in Ner+ Jersey for part  of

1970. The store was run by two Supak employees under pet i t ionerts ostensible

conLrol .  0n the days that pet i t ioner wenL to the store, he would stay for two

hours or so and then leave to cover this terr i tory.  Pet i t ioner was not

required to be at the store on any part icular day or for any part icular length

of t ime.

13. Pet iLioner 's compensat ion for tending Supak's store was the use of

off ice space there. Pet i t ioner paid no rent for this off ice and no ut i l i ty

bi l ls.  He owned neither the furnishings nor the f lxtures. No signs existed on

the premises to indicate that pet i t ioner was carrying on any business there.

74. Pet i t ioner neither registered with the State of New Jersey as a person

doing business there in 1970, nor f i lecl  any gross business tax return with that

State for that year.

CoNCIUSI0NS 0F tAll

A. That pet i t ioner,  Sanford Fineman, was engaged as an independent

conLractor carrying on the business of salesman throughout 1970.

B. That pet i t i r )ner is l iable for unincorporated business tax for 1970

under Art ic le 23 of the Tax law.

C. That pet i t i rcner 's use of a New Jersey off ice wherein he placed no

signs, paid neither rent nor ut i l i ty charges, and owned neither furnishings nor

f ixtures, coupled with his fai lure to register or f i le with the State of New
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Jersey as one doing business in that state, does not qual i fy pet i t ioner as

having a regular place of business outside New York State for his

unincorporated business.

D. That pet i t ioner may not,  under sect ion 707 of the Tax law, al locate

any port ion of his income from 1970 outside New York State.

E. That the pet i t ion of Sanford Fineman is denied.

DATED: Albany, New )[ork

SEP 2 5 19Bl
TAX COMMISSION


