
S?ATE OF NBW YORK

STATE TAX COMMISSION

In the Matter of the Petition
o f

Deane Metal  Co.

for Redeterminat ion of a Def ic iency or a Revision
of a Determination or a Refund of Unincorporated
Business Tax under Art ic le 23 of the Tax law for
the Year 1-973.

AFFIDAVIT OF MAIIING

is the pet i t ioner
the last known address

State of New York
County of A1bany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 2nd day of October,  198L, he served the within not ice of Decision by
cert i f ied mai l  upon Deane l letal  Co.,  the pet i t ioner in the within
proceedinSr bY enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Deane Metal  Co.
c lo  C.H.  Deane
192 Country Ridge Dr.
Port  Chester,  NY 10573

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Posta1 Service within the State of New York.

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before me this
2nd day  o f  October ,  1981.

that the said addressee
forth on said wrapper ii
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STATE OF NEW YORK
STATE TAX COMUISSION

In the Matter of the Petition
o f

Deane Metal  Co.

for Redeterminat ion of a Def ic iency or a Revision
of a Determi4ation or a Refund of Unincorporated
Business Tax under Art ic le 23 of the Tax Law for
the  Year  1973.

AFFIDAVIT OF MAILING

SLate of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 2nd day of 0ctober,  1981, he served the within not ice of Decision by
certified mail upon Charles IJ. Deane the representative of the petitioner in
Lhe within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Charles H. Deane
192 Country Ridge Dr.
Port  Chester,  NY 10573

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and cusLody of
the United StaLes Postal Service within the State of New York.

That deponent further says that Lhe said addressee is the representative
of the pet i t ioner herein and that the address set forth on said wrapper is the
Iast known address of the representative of the petitioner.

Sworn to before me this
2nd day  o f  0c tober ,  1981.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NE\^/  YORK 12?27

October  2,  1981

Deane Metal  Co.
c lo  C.H.  Deane
192 Country Ridge Dr.
Port  Chester,  NY 10573

Gentlemen:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to section(s) 7ZZ of the Tax Law, any proceeding in court to review an
adverse decision by the State Tax Commission can only be instituted under
Art ic le 78 of the Civi l  Pract ice laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date of this not ice.

Inqulries concerning the computation of tax due or refund allowed in accordance
with this decision mav be addressed to:

NYS Dept. Taxation and Finance
Deputy Commissioner and Counsel
Albany, New York 12227
Phone # (s18) 457-624A

K4^difue*L
STATE TAX COMMISSION

cc: Pet i t ioner 's Representat ive
Charles H. Deane
192 Country Ridge Dr.
Polt  Chester,  NY 10573
Taxing Bureau's Representative



STATE OF NELI YORK

STATE TAX COUMISSION

In  the Mat ter  of  the Pet i t ion

o f

DEANE METAT COMPANY

for Redeterminat ion of a Def ic iency or for
Refund of Unincorporated Business Tax under
Art ic le 23 of the Tax Law for the Year L973.

DECISION

Peti t ioner,  Deane,Metal  Comtany, a partnership, c/o C. H. Deane, I92

Country Ridge Drive, Port  Chester,  New York 10573, f i led a pet i t ion for the

redeterminat ion of a def ic iency or for refund of unincorporated business tax

under Art ic le 23 of the Tax law for the year 1973 (Fi le No. 18690).

A formal hearing was helil at the offices of the State Tax Commission, Two

World Trade Center,  New York, New York, on August 15, L979, before Edward l .

Johnson, Hearing Off icer.  Pet i t ioner appeared by Charles H. Deane, one of i ts

employees and an off icer of one of i ts corporate partners. The Audit  Divis ion

appeared by Peter Crotty,  Esq. (Wi-I l iam Fox, Esq. ,  of  counsel) .

ISSI]E

Whether and to what extent pet i t ioner,  a partnership, is ent i t led to an

additional exemption under section 709(2) of the Tax Law for amounts included

in the net income or the taxable income of its partners.

FINDINGS OF FACT

1. A Not ice of Def ic iency for unincorporated business tax under Art ic le

23 af the Tax Law for the year 1973 was issued on Februaxy 28, 7977 to pet i t ioner,

Deane Metal  Company, cfo Deane Commodit ies Corp.,  100 WaIl  Street,  New York,

New York .  The no t ice  was in  the  amount  o f  $28,875.00 ,  p lus  in te res t  o f  $6  1223.72 ,

fo r  a  to ta l  o f  $35 ,098.72 .
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2. The pet i t ioner,  Deane Metal  Company, was a partnership which did

business as a commodity dealer aL 77 Ltater Street,  New York, New York. I t  had

f ive  member  par tners .  They  were :  Deane Meta l  Corp . ,  J .T .  Cremer  Assoc ia tes ,

Inc . ,  Je l l i f fe  Corp . ,  Beedee Equ i t ies ,  Inc .  and Hawthorn  Par tners  (a  par tnersh ip ) .

3. The pet i t ioner suffered substant ial  operat ing losses in 1974 and 1975

and went out of  business in early 1976. At leasL one of i ts partners, Deane

Meta l  Corp . ,  has  a lso  gone ou t  o f  bus iness .

4 .  Four  o f  the  pe t i t ioner rs  par tners ,  Deane Meta ls  Corp . ,  J .T .  Cremer

Assoc ia t .es ,  Inc . ,  Je l l i f fe  Corp .  and Beedee Equ i t ies ,  Inc . ,  a re  corpora t ions

subject to franchise taxes under Article 9-A of the Tax Law. Hawthorn Partners

is an investment group and is not subject to tax under either Article 9-A or

Art ic le 23 of the Tax law.

5. Pet i t ioner f i led a tax return under Art ic le 23 of the Tax Law for the

year 1973. I t  report .ed income total ing $7411565.00 derived from net prof i t

f rom commodiLy trading, commissions and interest.  I t  incurred commission

expenses  o f  $4411923.00  and o f f i ce  and o ther  expenses ,  e tc . ,  so  tha t  to ta l

deduct ions as claimed on pet i t ioner 's Federal  returns amounted to $8861422.0A.

Thus,  pe t i t ioner  had an  opera t ing  loss  on  i t s  tax  re tu rn  o f  $1441857.00 .  In

addit . ion, however,  the partnership had a long tenn capital  gain of $690r750.00,

o ther  income o f  $241000.00  and o ther  deduc t ions  o f  $241893.00 ,  so  tha t  a  ne t

income o f  $545r000.00  resu l ted  f rom the  bus iness .

6. Pet i t ioner claimed an addit ional exemption under sect ion 709(2) of the

Tax Law for amounts claimed to be included in the income of its partners.

These amounts were the di f ference between each partnerts share of the long term

cap i ta l  ga in  o f  $690,750.00  and i t s  share  o f  the  loss  o f  $144,857.00 .  For  each

partner,  such amounts I{ere:
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Deane Metal  Corp.
J . T .  C r e m e r  A s s o c i a t e s ,  I n c .
Jel l i f fe Corp.
Beedee Equ i t ies ,  Inc .
Hawthorn Partners
TOTAI,

Thus the statute speaks of an ttamounttt

amounL of income from the joint venture

corporate

subject to

State Tax

income al locable to New York

$  136  ,  473  .oo' t 36 ,473 .00

736,473.00
95  ,531  .  oo
40  ,942 .00

$545,  892.00

7.  The tax  re tu rns  fo r  Deane Meta1 Corp . ,  J .T .  Cremer  Assoc ia tes ,  Inc .

and Je l l i f fe  Corp . ,  Inc . ,  a l l  showed net  losses .

B. The tax return for Beedee Equit ies, Inc.

9. Hawthorn Fartners (a partnership) was an

23 of the Tax law.

c0NctusloNs 0F IAIII

not taxable under Art ic le

A. That.  Tax law sect ion 709, subdivis ion 2, in parL, provides:

t ' f f  a partner in an unincorporated business is i tsel f
taxable under this art ic le or under art ic les ni-ne-a Icorporate
f ranch ise  tax ] . . .  an  exempt ion  [sha l l  be  a l lowed]  fo r  the
amount of the partnerts proport ionate interest in the
excess of the unincorporated business gross income over the
deduct ions al lowed under sect ions 706 and 708, but this

t ion shal l  be l imited to the amount which is.  .  .
included in a corporate partner 's net income al locable to
th is  s ta te . Emphasis added.

was not in evidence.

investmenL partnership and

it follows that only any

the amount of total

1 S

of income and

that exceeds

for corporate

(Fischbach and Moore fnc . e t  a I .  v .

franchise tax purposes is

unincorporated business tax.

9qrymiss ion,  36 N.Y.2d 605 r e v ' g .  4 3  A . D . 2 d  8 1 ) .  T h e r e f o r e ,  s i n c e  t h e

f ranch ise  tax  re tu rn  o f  Deane Meta l  Corp . ,  J .T .  Cremer  Assoc ia tes ,  Inc .  and

Jel l i f fe Corp. showed net losses (Finding of Fact "7" supra) and the franchise

tax return of Beedee Equit ies, Inc. was not in evidence and Hawthorn Partners

was not i tsel f  a taxable ent i ty under Art ic le 23 of the Tax Law, no addit ional

exemption is al lowed within the meaning and intent of  sect ion 709(2) of the Tax

Law and 20 NYCRR 2A9.2.
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B. That the pet i t ion of Deane Metal

Def ic iency issued on February 28, 1977 is

interest as may be lawfully owing.

DATED: Albany, New York

0cT 0 2 1981

Company is denied and the Notice of

sustained together with such addit ional

STATE TAX COMMISSION


