
STATE OF NEW YORK
STATB TAX COMMISSION

In the Matter

Joseph Busto ,  J r .

of  the Pet i t ion

o f

AFFIDAVIT OF MAILING

for Redeterminat ion of a Def ic iency or a. Revision

of a Determinat ion or a Refund of

Unincorporated Business Tax

under Article 23 of the Tax Law

for the Year 1965.

State of New York

County of Albany

Jay Vredenburg, being duly sworn, ileposes and says that he is an employee

of the Department of Taxat ion and Financ,e, over 18 years of age, and that on the

20th day of February, 1981, he served the within not ice of Decision by cert i f ied

mai l  upon Joseph Busto, Jr. ,  the pet i t : loner in the within proceeding, by

enclosing a true copy thereof in a securr: ly sealed postpaid wrapper addressed as

fo l lows:

Joseph Busto,
86 Carnot Ave
Woodcl i f f ,  NJ 07675

and by deposit ing same enclosed in a postpaid
(post of f ice or off ic ial  depository) under the

United States Postal Service within the State

That. deponent further says that the said

and that the address set forth on said vrrapper

pet i t ioner .

Sworn to before me th is

20th day of  February,  1981

properly addressed wrapper in a

exclusive care and custody of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the

J r .



STATE OF NEId YORK
STATE TAX COMMISSION

fn the Matter

Joseph Busto ,  J r .

the Pet i t iono f

o f

AFFIDAVIT OF MAITING

for Redeterminat ion of a Def ic iency or a Revision

of a Determination or a Refund of

Unincorporated Business Tax

under Art ic le 23 of the Tax Law

for  the  Year  1965.

StaLe of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxation and Finance, over 18 years of age, and that on the

20th day of February, 1981, he served the within not ice of Decision by cert i f ied

mail upon Arthur N. Read the representative of the petitioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

lrrapper addressed as fol lows:

Mr. Arthur N. Read
Eisner,  Levy, Steel & Bel lman
351 Broadway
New York ,  NY 10013

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representat ive of

the pet i t ioner herein and that the address set forth on said wrapper is the last

known address of the representat ive of the pet i t ioner.

Sworn to before rne this

20th day of February, 1981.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

February  20 ,  1981

Joseph Busto ,  J r .
86 Carnot Ave.
Woodcl i f f ,  NJ 07675

Dear  Mr .  Bus to :

P1ease take not ice of the Decision of the State Tax Comrnission enclosed
herewith.

You have nohr exhausted your right of review at the administrative level.
Pursuant to sect ion(s) tZZ of the Tax Lar*,  any proceeding in court  to review
an adverse decision by the State Tax Commission can only be instituted under
Art ic le 78 of the Civi l  Pract ice Laws and Ru1es, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
Lhe date of this not ice.

fnquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to:

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel
Albany, New York 12227
Phone # (518)  457-6240

Very t . ruly yours,

STATE TAX COMI"IISSION

Peti t ioner '  s Representat ive
Arthur N. Read
Eisner,  LeW, Steel & Bel lman
351 Broadway
New York, NY 10013
Taxing Bureau' s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion

o f

JOSEPH BUSTo, JR.

for Redeterminat ion of a Def ic iency or for
Refund of Unincorporated Business Tax under
Article 23 of the Tax law for the Year 1965.

DECISION

Peti t ioner,  Joseph Busto, Jr. ,  86 Carnot Avenue, Woodcl i f f ,  New Jersey

07675, f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of

unincorporated business tax under Article 23 of the Tax Law for the year 1965

( F i l e  N o .  0 1 1 9 7 ) .

A formal hearing was held on March 19, L979 at the off ices of the State

Tax Commission, Two World Ttade Center, Ner+ York, New York, before James T.

Prendergast,  Hearing off icer.  Pet i t ioner appeared by Eisner,  Levy, steel &

Bel lman, Esqs. (Arthur N. Read, Esq.,  of  counsel) .  The Audit  Divis ion appeared

by  Peter  Cro t ty ,  Esq.  ( I rw in  A .  levy ,  Esq. ,  o f  counse l ) .

ISSIIES

I.  Whether the statute of l in i tat ions has run on the State's cl-aim for

unincorporated business taxes .

I I .  Idhether pet i t ioner,  a salesman, was an employee not subject to unin-

corporated business taxes.

FINDINGS OF FACT

Tax

Tax

1.  Pet i t ioner ,

Return for 1965.

Return for 1965.

Joseph Busto ,  J r . ,  f i l ed  a

He did not file a New York

tirnely New York State Income

State Unincorporated Business
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2. 0n May 26, 1969, the Incone Tax Bureau issued a Notice of Deficierrcy

together with a Statement of Audit Changes against petitioner, Joseph Busto,

Jr. ,  for 1965 inposing unincorporated business tax of $269.60, sect ion 685(a)

pena l ty  o f  $67.40 ,  in te res t  o f  950.36 ,  fo r  a  to ta l  due o f  $387.36 .

3. Pet i t ioner,  Joseph Busto, Jr. ,  nas a women's br idal  and formal wear

salesman. IIe traveled about 20 weeks during the year. His principals and the

income which he received from them were as follows:

Vene Gowns, Inc.
llira Fashlons

$14,651 .48
3 ,783 .11

Berne l le  Fash ions ,  Inc .  31300.00

TOTAT $27,734.59

4. Bernel le Fashions Inc.,  issued a wage and tax statement to pet i t ioner

and they withheld from his wages Federal and State income taxes and social

security taxes. No wage statements were issued to him by Vene Gowns, Inc. and

Mira Fashions. Mr. Busto paid self-emplo5rorent tax.

5. Petitioner traveled 20 r.leeks a year and during the remaining 30

r+eeks he was required to work in the stockrooms and showrooms at Vene Gowns,

Inc. and Bernel le Fashions, Inc. Whi le travel ing, he sold simultaneously for

both Vene Gowns, Inc. and Bernelle Fashions, Inc. Mr. Busto testified that

there was a division of his time and effort while working in the stockrooms

and showrol*". However, no documentation or other evidence was submitted by

Mr. Busto to show that there was a division of his time and effort between his

pr inc ipa ls .

6 .  Pet i t ioner 's ,  Joseph Busto ,  J r . ,  tes t imony in  re fe rence to  Mi ra

Fashions wag confused and contradictory. He r*as not sure when or for how long

he represented Mira Fashions. He test i f ied that when Vene Gowns, Inc. discovered

that he was representing Mira Fashions, they threatened to fire him unless he
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dropped the line, Ilowever, lfr. Busto submitted no evidence or documentation

from Vene Gosns to substantiate this.

7. Pet i t ioner,  Joseph Busto, Jr.

his pr incipals.  He was not covered by

sure as to whether he was covered for

insurance.

8. Pet i t ioner test i f ied that he

Gowns, Inc. when he was traveling. He

, did not belong to any pension plan of

any hospitalization plan. He was not

workmen's compensat ion or disabi l i ty

was under close supervision of Vene

test i f ied that his pr incipals directed

his sales activities. Ilowever, no evidence or documeatation was subnitted

fron his principals to substantiate his testimoDy.

CONCLUSIONS OT LAW

A. That the tax may be assessed at any time if no return is filed

(Sect ions 722 and 683(c)(1)(A) of the Tax Lars).  The f i t ing of a personal

income tax return under the provisions of Article 22 of the Tax Law is immaterial

when a Notice of Deficiency is issued for unincorporated business tax under

Art ic le 23 of the Tax traw. Since pet i t ioner,  Joseph Busto ,  Jr. ,  did not f i le

an unincorporated business tax reLurn, the statute of limitations did not toII

in accordance wiLh sect ions 722 and 683(c)(1)(A) of the Tax Law.

B. That pet i t ioner,  Joseph Busto, Jr. ,  has fai led to sustain his burden

of proof inposed under sections 722 and 689(e) of the Tax Law to shor+ that he

lras an employee of his pr incipals.  That pet i t ionerts sales act iv i t ies during

1965 constituted the carrying on of an unincorporated business in accordance

with section 703(a) of the Tax Law and his income is subject to tax in accordance

with sect ion 701(a) of the Tax law.



C. That the pet i t ion of

Def ic iency issued l lay 26, L96g

DATED: Albany, New York

FEB 2 0 1981
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Joseph Busto, Jr.,  is denied and the Notice of

i s  sus ta ined .

STATE TAX COMMISS]ON

'-i>F

COMMISSIONER

COMMISSIONER


