
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter

i{ i I l iam Berson

the Pet i t ion

MFIDAVIT OF MAIIING

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Unincorporated Business Tax

under Article 23 of the Tax Law

for  the  Years  L969 -  1971.

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

30th day of January, 1981, he served the within not ice of Decision by cert i f ied

mai l  upon Wil l iam Berson, the pet i t ioner in the within proceeding, by enclosing

a true copy thereof in a securely sealed postpaid wrapper addressed as fol lows:

Will iam Berson
1523 Broadr+ay
Hewlett, NY 11557

and by deposi t ing same enclosed in a postpaid

(post  of f ice or  of f ic ia l  deposi t .ory)  under the

Uni ted States Posta l  Serv ice wi th in the State

That deponent further says that the said

and that  the address set  for th on said lyrapper

pe t i t i one r .

Sworn to before me this

30 th  day  o f  January ,  1981.
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of New York.
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STATA OF NEW YORK
STATE TAX COM},IISSION

In the Matter of the Petition

o f

Wil l ian Berson

for Redetermination of a Deficiency or a Revision

of a Deterrnination or a Refund of

Unincorporated Business Tax

under Article 23 of the Tax Law

for the Years 1969 - t97L.

A3FIDAVIT OF MAIIING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an ernployee

of the Department of Taxation and Finance, over 18 years of age, and that on the

30th day of January, 1981, he served the within not ice of Decision by cert i f ied

mail upon Arthur N. Read the representative of the petitioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper addressed as fol lows:

tr{r. Arthur N. Read
Sisner, Levy, Steel" & Bellman
351 Broadway
New York, NY 10013

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post office or official depository) under the exclusive care and custody of the

United States Postal Service within the State of New York.

That deponent further says that the said addressee is the representative of

the petitioner herein and that the address set forth on said wrapper ls the last

known address of the representative of the petitioner.

Sworn to before me this

30th day of January, 1981.

'\*,1



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 1?227

January 30, 1981

Wil l ian Berson
1523 Broadway
Hewlett ,  NY 11557

Dear  Mr .  Berson:

Please take not ice of the Decision of the SLate Tax Comnission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to section(s) 722 of the Tax Lar,r', any proceeding in court to review
an adverse decision by the State Tax Cornurission can only be instituted under
Article 7B of the Civil Practice Laws and Rules, and must be conrnenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

fnquiries concerning the computation of Lax due or refund allowed in
accordance with this decision may be addressed to:

NYS Dept .  Taxat ion  and F inance
Deputy Commissioner and Counsel
A lbany ,  New York  12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

Petitionert s Representative
ArLhur N. Read
Eisner,  Levy, Steel & Bel lnan
351 Broadway
New York, NY 10013
Taxing Bureau's Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

WIIIIAU BERSON

for Redeterminat ion of a Def ic iency or
for Refund of Unincorporated Business Tax
under Article 23 of the Tax Law for the
Years  1969,  1970 and 1977.

DECISION

Peti t ioner,  Wil l iam Berson, 1523 Broadway, Hewlett ,  New York 11557, f i led

a pet iLion for redetenninat ion of a def ic iency or for refund of unincorporated

business tax under Art ic le 23 of the Tax Law for the years 1969, 1970 and 1971

( F i l e  N o .  0 0 1 5 7 ) .

A formal hearing was held before Harvey Baum, Hearing Off icer,  at  the

off ices of the State Tax Commission, Two World Trade Center,  New York, New

York, on December 20, 1977 and cont inued before Jul ius E. Braun, Hearing

0ff icer,  at  the same locat ion on January 24r 7979. Pet i t ioner appeared by

Eisner ,  Levy ,  S tee l  &  Be l lman,  P .C.  (Ar thur  N.  Read,  Esq,  o f  counse l ) .  The

Audit  Divis ion appeared by Peter CrotLy, Esq. (Laurence Stevens and Wil l iam

F o x ,  E s q s . ,  o f  c o u n s e l ) .

ISSUES

I. Idhether the not ices of def ic iency issued against i { i l l iam Berson were

t imely.

I I .  Whether the income received by Wil l iam Berson during the years in

issue was derived from services performed by him as an employee, or whether

said income was derived from the carrying on of an unincorporated business,

thereby making i t  subject to unincorporated business tax.
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FINDINGS OF FACT

1. Pet i t ioner,  [ , l i l l iam Berson, and his wife,  Charlot te Berson, t imely

filed New York State combined income tax returns for Lhe years 1969 through

L97L. Pet i t ioner did not f i le any unincorporated business tax returns for

s a i d  v e a r s .

2. On December 28, 1973, the Audit  Divis ion issued not ices of def ic iency

against pet i t ioner,  Wil l iam Berson, on the grounds that the business act iv i t ies

reported by him const i tuted the carrying on of an unincorporated business

subject to unincorporated business tax. The Notice of Def ic iency for L969 and

1970 was for a total  of  $1 ,449.33 in tax plus interest.  The Noti-ce of Def ic iency

for  1971 was fo r  $463.5B,p lus  $152.99  in  pena l ty  under  sec t ions  685(a) (1 )  and

(a) (2 )  o f  the  Tax  law,  p lus  in te res t .

3.  Pet i t ioner was hired by Jul ius Berger and Co. ("Berger"),  a manufacturer

of infantsr and toddlers'  kni twear,  in 1936 as a shipping clerk.  Over the

years pet i t ioner took on added responsibi l i t ies and eventual ly became head of

the bi l l ing departrnent.  He was the main contact of  Berger with contracLors

and suppl iers of yarn and other mater ials.  In addit ion, he assisted the

president of Berger in producing each sample l ine, part icular ly by going out

with him to purchase yarn and'select fabr ics and colors. After 1946, when he

became a ful l - t ime sales representat ive, pet i t ioner was paid solely on commission,

receiving a weekly draw against commissions. No deductions were taken from

hin. The president of Berger always determined when pet i t ioner should take

road tr ips. Each year during the period 1969 through I977, pet i t ioner spent

approximately 20 weeks on the road. The twenty weeks were spent on approximately

equal t r ips for the Spring and FalI  seasons. trr lhen pet i t ioner f i rst  started to

travel, Berger specified the length of time he would be away, where he was to

go, and what customers he was to cal l  on. During the period 1969 through
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197I,  pet i t ioner prepared an i t inerary which he discussed with the sales

manager, Benjamin Engel,  or the president,  Bob Berger,  before i t .  was f inal ized.

Berger had final authority over where and when he would go on trips. Berger

required pet i t ioner to attend apparel  shows in Charlot te,  At lanta and Birmingham.

Berger suppl ied pet i t ioner with customer l ists.  Pet i t ioner was required to

nai l  not ices of shows to customers on the l ist  and to contact those customers

he could not otherwi-se see at shows. Berger required pet i t ioner to sol ic i t

orders only at popular pr ice and better department stores and special ty stores.

I t  did not permit .  him to sel l  to discount or of f-pr ice stores or to department

store basements. Berger instructed pet. i t ioner as to which customers he should

not sol ic i t  because they had a poor credit  rat ing. Before each tr ip pet i t ioner

received instruct ions from Benjamin Engel or Bob Berger regarding which l ines

to push. He received simi lar instruct ions in phone conversat ions whi le he as

on the road. While on the road petitioner r,ras required to phone either Bob

Berger or Benjamin Engel at  least once a week. In most cases, he would cal l

aL least t t+ice a week. In addit ion, he received frequent cal ls from Berger or

Engel with instrucLions on var ious matters. Pet i t ioner was required to change

his schedule in accordance with instruct ions received from Berger or Engel

whi le he was on the road to see addit ional customers or to drop a cusLomer

from his schedule. Whi le pet i t ioner was on the road, Berger required him to

mai l  orders and a report  of  the day's act iv i t ies every day. Sometime before I

1969, pet i t ioner was injured in a ser ious auto accident.  As a result ,  dur ing

the period, 1969 through \97L, pet i t ioner did not do his own dr iv ing whi le on

the road. Berger assigned an employee from i- ts warehouse staff  to dr ive for

pet i t ioner,  to set.  up rooms, to pack samples and to foad the car.  This employee

did no sel l ing. On the complet ion of the road tr ip,  the employee returned to

his dut ies in the warehouse. Pet i t . ioner was not ent i t led to hire an assistant
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to do his work for Berger.  He was required to render the services personal ly.

Other than the dr iver hired by Berger,  pet i t ioner had no assistants.  During

the approximately 30 weeks per year when he rras not traveling, petitioner was

required to report  to the Berger showroons every day at 9:00 A.M. and to spend

5-6 hours per day in the showroom. Whi le in the showroom, pet i t ioner was

under the supervision of Benjamin Bngel,  Lhe sales manager.  I f  pet i t ioner was

i l l  on a day he was scheduled to be in the showroom, he would cal l  Bob Berger

or Benjamin Engel.  Berger required pet i t ioner to obtain pr ior approval before

taking a vacat ion. Whi le pet i t ioner maintained no off ice of his own, he

deducted use of his home on federat Schedule C in the amount of $11000.00.

Berger provided pet i t ioner with off ice space in i ts showroom at which he did

al l  his off ice work for them. Berger provided pet i t ioner with business cards,

order forms and stationery imprinted with its name and phone number at no cost

to him and provided samples, which he returned after use, at no cost to him.

Pet i t ioner was not charged for postage in Bergerts off ice or for phone cal ls

made from the off ice or for credit  card or col lect cal ls to the company when

he was on the road. In the shorrroom, pet i t ioner was required to service house

accounts and customers from areas outside his terr i tory.  For this he would

receive no addit ional compensat ion. Berger set pr ices for al l  merchandise.

Pet i t ioner had no authori ty to vary the pr ice. Berger further reserved the

r ight to change pr ices after pet i t ioner had sol ic i ted an order.  Pet i t ioner

had no control over whether goods ordered by a customer would be shipped.

Pet i t ioner had no authori ty to extend credit .  Berger could and did refuse to

ship goods on orders sol ic i t .ed by pet iLioner because i t  decided not to extend

credit  to the customer. Berger also could and did fai l  to ship goods on

orders sol ic i ted by the pet i t ioner i f  the product was not made or in short
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supply because of product ion problems. During the peri-od 7969 through L97I,

pet i t ioner 's drawing account from Berger r^ras approximately $200.00 per weekl

the commission rate was 7.5 percent net,  on orders actual ly shipped, less

goods returned. Pet i t ioner general ty overdrew his draw in the Spring season

because i t  is not as lucarat ive a season in the outerwear business. He never-

theless cont inued to receive his draw. He reas covered under Berger 's BIue

CrosslBlue Shield plan. Berger retained the r ight to discharge pet i t ioner.

4. In 1951 Tidykins, Inc. ("Tidykins"),  manufacturers of infantsr and

chi ldren's outerwear,  asked pet i t ioner to represent i ts products in the terr i tory

he covered for Berger. He responded that he could not agree to do so without

discussing the matter with Berger.  Berger agreed to al low pet i t ioner to

represent Tidykins on the specif ic understanding that:

(a) When he was in New York petitioner would spend aII but one half to

one hour per day in the Berger showrooml

(b) Petitioner would spend a maximurn of 25 percent of his time working

for Tidykins;

(c) The product l ines of Berger & Co. and Tidykins did not conf l ict .

Tidykins agreed that Berger would remain pet i t ioner 's main concern. I f  any

conf l ict  arose regarding demands for pet i t ionerrs t ime, Tidykins agreed that

those of Berger took precedence. Pet i t ioner covered the same terr i tory for

Tidykins as he did for Berger.  Tidykins placed the same restr ict ions on

pet i t ioner as Berger with regard to the class of stores at which he could

sell. Idhen not on the road, petitioner continued to come to the Berger showroom

every day. He was required to obtain the permission of Benjamin Engel before

going to the Tidykins showroom. Pet i t ioner represented Tidykins from 1951

through the f i rst  two months of 1969.
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5. In 1969 the sales manager of Ramer fndustr ies ("Ramer") asked pet i t ioner

to represent i ts products. Ramer, l ike Tidykins, v/as a manufacturer of infantsr

and ch i ld ren 's  ou terwear .  I t  opera ted  Kute  K idd ies  Coats ,  Inc . ,  the  g i r l swear

d iv is ion ,  and F ie lds ton  C lo thes ,  Inc . ,  the  boyswear  d iv is ion .  Pet i t ioner

responded that he could noL accept without the approval of  Berger.  Berger

consenLed t .o pet i t ioner 's represent ing Ramer as long as i t  meant no change in

his relat ionship with Berger.  Ramer was not a competi tor of  Berger.  Pet i t ioner

continued to spend 70-75 percent of his time in New York at Berger and continued

to report  to their  of ices 5 days per week.

6. In September 1971, pet i t ioner was asked by Feltman Bros.,  manufacturers

of handmade cotton infantrlrear, to represent its products. Before reaching an

agreement,  pet i t ioner discussed the matter with Berger.  Berger gave i ts

permission on assurance that Feltman Bros. '  products were not competi t ive and

that pet i t ioner would cont inue to spend 70-75 percent of his t ime on work for

Berger.  The contract in effect betr+een pet i t ioner and Ramer required that

pet i t ioner obtain Ramer's permission before represent ing any l ine other than

Berger 's.  Ramer agreed to al low pet i t ioner to drop i ts Kute Kiddies divis ion

l ines and represent.  only Fieldston divis ion l ines.

7. As a condit ion of al lowing pet i t ioner to take on a sidel ine, Berger

required that each sidel ine agree that the t iming and i t inerary of pet i t ionrrs

road tr ips would cont inue to be planned by Berger.  Pet i t ioner submitted a

copy of his i t inerary to each sidel ine. Ramer required pet i t ioner to not i fy

him of any change in itinerary worked out with Berger while he was on the

road. As long as he did not disturb Bergerts i t inerary, pet i t ioner could go

to another town at the instruct ion of a sidel ine. He could not,  however,

change the Berger i t inerary. Ramer required pet i t ioner to attend a sales
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meeting at the beginning of each season. At this meeting, the manufacturer

explained the l ine and instructed peLit ioner which l ines to push. Feltman

Bros. gave pet i t ioner simi lar instruct ions. Pet i t ioner received addit ional

instruct ions from Ramer by phone or bul let . in whi le he was on the road. Each

sidel ine provided pet i t ioner with a customer l ist .  I t  required him to attend

shows, to nai l  not ices of shows to those customers and to contact direct ly

those customers he would not see at shows. Some of Ramer's customers were

dif ferent from Berger 's.  Pet i t ioner had to have Berger 's permission to show

Ramer's products to a Berger customer. Idhen showing more than one manufacturerts

l ine to a customer, pet i t ioner kept each l ine separate and showed Berger 's

I ine f i rst .  I t  took pet i t ioner one to one and one half  hours to show the

Berger l ine to a customer. I t  took 15-30 minutes to show each of Ramer's two

I ines. Feltman Bros. was pr imari ly a re-order business. Customers ordered

from the brochure and price list. It took only a few minutes to go over the

Feltman Bros. l ine. When he was on the road, pet i t ioner was required to

report  by phone to the Ramer sales manager at least once a week. fn addit ion,

the sales manager would cal l  him at least once every week or two with instruct ions.

Often he cal led two or three t imes per week. When he lras on the road, pet i t ioner

was required to mai l  dai ly al l  orders and a report  of  the day's act iv i t ies to

each manufacturer.  Ramer suppl ied pet i t ioner with samples at no chargel a

memorandum of charge was made but petitioner did not have to pay it and a

credit  was made upon return of the samples. When not travel ing, pet i - t ioner

spent one half  to one hour each day in the off ice of each sidel ine. He took

care of al l  of f ice work, phone cal ls and correspondence for each sidel ine in

their  respect ive off ices. Pet i t ioner maintained an off ice in his home. He

also used the room in his home for the storage of Tidykins samples. Tidykins,
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Ramer and Feltman Bros. provided order:  forms and stat ionery to pet i t ioner aL

no cost.  When he was in New York, Ramer required pet i t ioner to phone i ts

off ices once a day. Pet i t ioner 's sidel ines could reach him at the Berger

showroom, but Berger required that he obtain permission to leave i ts showroom

to go to the showroom of a sidel ine. Pet i t ioner was required to obtain approval

from each manufacturer for vacat ions. The pr ices of each sidel ine's products

were seL by the companlr. Petitioner had no authority to vary them. Petitioner

had no authority to bind the manufacturer to ship goods. Each manufacturer

could refuse to ship because i t  refused to extend credit ,  or because Lhe

product was not made or was in short  supply.  Pet i t ioner received a drawing

account with Kute Kiddies of approximately $150.00 a week and with Fieldston

of $100.00 a week. Pet i t ioner received no draw from Feltman Bros. He was

paid his commissions at the end of each month. Each company with which pet i t ioner

had a drawing account al lowed him to overdraw in the Spring season and st i l l

conLinue to receive a drar+. Petitioner never advertised in newspapers for

himself  and never maintained a business telephone l ist ing for himself .  Any

advert is ing expenses deducted by pet i t ioner rdere for advert is ing al lowances

granted to a store by Tidykins or Ramer. The manufacturer charged him for

half the cost. As is the custom in the industry, each manufacturer required

pet i t ioner to pay his own travel ing expenses. Pet i t ioner was required to pay

his own business entertainment expenses. Each manufacturer represented required

that he entertain cusLomers when they were in New York or when he was traveling.

Each manufacturer whom pet i t ioner represented had the r ight to discharge

pet i t ioner .

B .  In  1969,  pe t i t ioner  earned a  to ta l  o f  $22,300.00  f rom Berger .  Th is

amount represents 41 percent of pet i t ioner 's earned income for that year.  He
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earned $61229.27  f tom T idyk ins .  Th is  amount  represents  11  percent  o f  pe t i t ioner rs

earned income fo r  tha t  year .  He earned $18,900.15  f rom the  Kute  K idd ies

divis ion of Ramer and $7,422.21 from the Fieldston divis ion. These amounts

represent 34 percent and 14 percent respect ively of pet i t ioner 's earned income

for  tha t  year .  In  1970,  pe t i t ioner  earned $21 1657.50  f rom Berger .  Th is

amount represents 39 percent of pet i t ioner 's earned income for that year.  He

earned $24 '629.99  f rom the  Kute  K idd ies  d iv is ion  o f  Ramer  and $9 ,163.80  f rom

the Fieldst.on divis ion. These amounts represent 44 percent and 17 percent

respec t ive ly  o f  pe t i t ioner 's  earned income fo r  tha t  year .  In  1971,  pe t i t ioner

earned $19r400.00 from Berger.  This amount represents 37 percent of pet i t ioner 's

earned income for that year.  He earned $21,900.00 from the Kute Kiddies

divis ion of Ramer and $7,908.32 from the Fieldston divis ion. These amounts

represent 42 percent and 15 percent respect ively of pet i t ioner 's earned income

for  tha t  year .  He earned $3 ,120.16  f rom Fe l tman Bros .  in  1971.  Th is  amount

represents 6 percent of pet i t ioner 's earned income for that year.

9. Pet i t ioner f i led Federal  Schedule C Prof i t  (or Loss) from Business or

Pro fess ion  fo r  the  years  in  i ssue.  He deducted  $3 I , r *79 .22  fox  bus iness  expenses

i n  1 9 6 9 ,  $ 3 3 , 4 2 I . 6 9  i n  1 9 7 0  a n d  $ 3 5 , 5 7 4 . 2 4  i n  7 9 7 7 .

10. Pet i t loner took the fol lowing deduct ions in

Ass is tance on  Road
Bags - Hangers
Cabs in New York
Car Maintenance
Entertainment - Buyers - Road
Entertainrnent - Buvers - N.Y.
Garage Parking
Gifts to Buyers on Road
Gas -  O i l
G i f ts  to  Buyers  -  N .Y.
Fares
Hold up Theft Insurance
Hotels
Meals

his business in 7971:

$  2 , r73 .40
180 .03
428.50
393 .  10

3  , 870 .  75
2 ,7  43  .OA

617 .00
2 ,425 .50

944 .66
482.47

1 ,881 .35
50 .00

3 ,649  . 93
2 ,296 .25



-  1 0 -

Pr in t ing  55 .86
Postage 298.42
Pro fess iona l  300.00
Rent  o f  Autos  41634.45
T i p s  1 , 8 7 7  . 0 0
T o l l s  5 2 . 0 5
Te lephone 3 ,017.70
Trade Shows 1 ,103.65
U s e  o f  H o m e  1 , 2 0 0 . 0 0
U-Haul 187.52
ChrisLmas Gif ts 267.0A
Cred i t  Cards  15 .00
Repaj.r  of  Samples 14.00
Al lowance to Customers 32O.OA
Fre igh t  101.65

rorAl F i;r7T:r4

11. Pet i t ioner submitted proposed f indings of fact.  A11 of said proposed

f indings are supported by the record herein except proposed f inding No. I I I  D

32 wh ich  s ta tes  as  fo l lows:

' rPet i t ioner maintained no off ice space in his home and did no
off ice work at home. He used one roon in his house exclusivelv for
the storage of Tidykins samples. "

Pet i t ioner deducted $11000.00 on his Schedule C for "use of homeit .  He offered

no documentary or other substantial evidence as to how it was used.

CONCIUSIONS OF LAId

A. That the income received by pet i t ioner,  Wil l iam Berson, dur ing the

years 1969' 1970 and 1971 from his suppl iers,  const i tuted income derived from

the carrying on of an unincorporated business as def ined in sect ion 703(a) of

the Tax law and not services performed in the capacity of an employee i-n

accordance with the meaning and intenL of sect ion 703(b) of the Tax law.

Jer ry  Bander  v .  S ta te  Tax  Commiss ion ,  65  A.D.zd  847.

B. That the not ices of def ic iency issued on December 28, 1973 to Wil l iam

Berson were t imely in accordance with sect ion 683(c)(1)(A) and 722 of the Tax

Law.
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C. That pet i t ioner had reasonable cause for not f i l ing New York State

unincorporated business tax returns for the years in issue.

D. That the pet i t ion of Wil l iam Berson is granted only to the extent of

cancel l ing al l  penalt ies and, except as so granted, is in al l  other respecLs

denied and the not ices of def ic iency issued December 28, 1973 are sustained.

DATED:

JAN3O l
Albany,

9Bl
New York STATE TAX COMMISSION

COUM SIONER


