
STATE 0F NEI4I YORK
STATB TAX COMMISSION

In the Matter of the pet i t ion

o f

Harry Zion (Esr.  of)

for Redeterminat ion of a Def ic iency or a Revision

of a Determination or a Refund of

Unincorporated Business Tax

under Article 23 0f the Tax Lar+

for  the  Years  1968 -  1971.

AT'FIDAVIT OF UAIIING

State of New York

County of A1bany

Jay Vredenburg, being duly srr'orn, deposes and says that he is an employee
of the Department of Taxat ion and lFinance, over 18 years of age, and that on the
22nd day of February, 1980, he served the within not ice of Decision by cert i f ied
mai l  upon Harry Zi 'on (Est.  of) ,  the pet i t ioner in the within proceeding, by
enclosing a true copy thereof in a securely sealed postpaid h'rapper addressed as
fo l lows:

Harry Z ion (Est .  o f )
344 E.  84th s t .
New York, NY l_0028

and by deposit ing same enclosed in a postpaid
(post  of f ice or  of f ic ia l  deposi tor l f )  under the

United States Postal Service withirr the State

That deponent further says thrt the said

and that the address set forth on r;aid wrapper

pet i t ioner.

Sworn to before me this

22nd d,ay of February, 1980.

properly addressed wrapper in a

exclusive care and custody of the

of Nqw York.

addressee is the pet i t ioner herein

is the last known address of the



STATE OF NEW YORK
STATE TAX COMMISSION

fn the Matter of the petit ion

o f

Harry Z ion (Est .  o f )

AFFIDAVIT OF MAIIING
for Redetermination of a Deficiency or a Revision

of a Determination or a Refund of

Unincorporated Business Tax

under Article 23 0f the Tax law

for  the  Years  t96B -  7971.

State of New York

County of Albany

Jay Vredenburg, being duly sworn, ,cleposes and says that he is an employee
of the Department of Taxation and llinance, over 18 years of age, and that on the
22nd day of February, 1980, he serrred the within not ice of Decision by cert i f ied
mail upon Bertrand leopold the representative of the petitioner in the within
proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper addressed as fol lows:

Mr" Bertrand Leopold
18 Joseph St .
New Hyde pk.,  Ny 11040

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository ')  under the exclusive care and custody of the
united states Postal  service within.  the state of New york.

That deponent further says that the said addressee is  the representat ive of

for th on said wrapper is  the lastthe petit ioner herein and that the address set

known address of the representative of t){e p i t i o

Sworn to before me th is

22nd day of February, 1980.



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANIY/  NEW YORK 12227

"Eebruary 22, 1980

Harry Zion (Est.  of)
344 E.  B4th  s r "
Ner+ York, NY n0028

To the Executor:s:

Please take not ice of the Decir i ion of the State Tax Commission enclosed
herewith.

Yo* have no$/ exhausted your rig;ht of review at the administrati-ve level.
Pursuant to sect ion(s) 722 of the Tax law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be instituted under
Art ic le 78 of the Civi l  Pract ice laws and Rules, and must be commenced in the
Supreme Court of the State of Nr=w York, Albany County, within 4 months from
the date of this not ice.

Inquiries concerning the comput.ation of tax due or refund allowed in
accordance with.  this decision ma5r be addressed to:

NYS Dept .  Taxat ion  and F inance
Deputy  Commiss ioner  and Counse l
Albany, Nerw York 12227
Phone # (518) 457-624A

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
Bertrand Leopold
1B Joseph St .
New Hyde Pk . ,  NY 11040
Taxing Bureau's Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petil"ion

o f

ESTATE OF HARRY ZION

for Redeterminat ion of a Def ic ierrcy or
for Refund of Unincorporated Busj-ness
Taxes under Article 23 of the Tax Law for
the  Years  1968 th rough 1971.

DECISION

Peti t ioner,  the Estate of Harry Zion, c/o Jean Zion, Executr ix,  344 East

B4th Street,  New York, New York 10028, f i led a pet i t ion for redeterninat ion of

a def ic iency or for refund of un, incorporated business taxes under Art ic le 23

of  the  Tax  Law fo r  the  years  1968 th rough 1971 (F i le  No.  11518) .

A formal hearing was held before Edward L. Johnson, Hearing Off icer,  at

the off ices of the St.ate Tax ComrnLission, Two ldor ld Trade Center,  New York, New

York ,  on  Ju Iy  15 ,  1977 a t  9 :15  A,M.  Pet i t ioner  appeared by  Ber t rand Leopo ld ,

Tax Accountant.  The fncome Tax Bureau appeared by Peter Crotty,  Esq. (ALiza

Schwadron,  Esq.  ,  o f  counse l ) .

ISSUES

I. Whether the act iv i t . ies of the decedent,  Harry Zion, dur ing the years

1958 through L971 const i tuted the: pract ice of a profession within the meaning

of sect ion 703(c) of the Tax Law and thus not deemed an unincorporated business.

II. I{hether decedent was an employee of General Investment Corporation

within the meaning of sect ion 703(b) of the Tax Law.

II I .  Idhether decedent was engaged in an unincorporated businessl i f  so,

what port ion of the income attr ibutable to said business should be al located

to New York State?

FIN]D]NGS OF FACT

Harry Zion tirnely filed New York State combined income tax returns



with his wife

unincorporated

197 4 .

for each of the

business income

-2 -

:i/ears 1968

tilx returns

through 7971.

sa id  years .  Mr .

He did not f i le

Zion died February 23,

2. 0n JanuarY 261 1976, the Income Tax Bureau issued a Not ice of Def ic iency

against the Estate of Harry Zion for unincorporated business tax for the years

L968,  1 ,969r  1970 and 1971,  as  fo ,L lows:

YEAR

L968
L969
19 70
197L

TOTAI

DEFICIBNCY

$ 5s7.04
946 .39
440 .31
130 .36

$2 ,074 .  10

INTEREST

$226 .60
328.2r
126.28
29 .57

$7L0 .66

TOTAI

$  783 .64
1 .  , 27  4  .6A

566  .59
159 .93

$2 ,784 .76

3. On February 17 '  1976, a pet i t ion for redeterminat ion of def ic iency or

for refund of unincorporated business tax r , las f i led by the Estate of Harry

Zi 'on. leLters LesLamenLary had been issued to Jean Zion by the Surrogaters

Court of  the County of New York c,n Apri l  3,  1974.

4, Harry Zion was a manufacturerst representat ive for General  Instrument

corp- of Newark, N. J. ,  Tele-scj"ences corp. of  Moorestown, New Jersey and

Jovi l  Mfg. Co. of Danbury, Conn. He sold electr ical  and electronic products

and components to customers of his pr incipals.  The pr incipals furnished Mr.

Zion with l ists of prospect ive buyers.

5. Pet i t ioner,  as a r€prescntat ive of General  Instrument Corporat ion,

spent approxinately ten percent of his time in New York State visiting clients

and discussing with them the design of any system they needed so they would

buy the product.

6. Harry Zion was furnisherl  an off ice, secretar ial  help and telephone

faci l i t ies by General  Instrument Corp. at  their  Newark, New Jersey off ices.

lle held consultations with custoners at these New Jersev offices. or at the
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plants of the customers in New Jersey, Connect icut,  Massachusetts and New

York .  He was pa id  a  sLra igh t  commiss ion  based on  h is  g ross  sa les .

7. Harry Zion devoted the bulk of his t ime to the sales and service of

customers of General  Instrurnent Corp. but there was no agreement oral ly or in

wri t ing requir ing any part icular div is ion of Mr. Ziont s Lime among his several

principals. How and for whom he spent his time, \4ras entirely in his own

discretion. Harry Zion commuted from his New York City home to the Newark

off ice of General  Instrument Cortr l .  several  t imes a week, where he was provided

with free off ice space, telephone and secretar ial  services. However,  he spent

most  o f  h is  t ime t ton  the  roadr t .

8.  Harry Zion attached Schedule I 'Crr (Prof i t  or Loss From Business or

Profession) to each of the Feder:al  income tax returns he f i led with his wife

for the years 1968 through 1971. He stated thereon that his business was

"Manufacturers'  Representat ivet ' .  He took business deducLions including telephone,

entertainmenL, travel and gi f ts for secretar ial  services. Harry Zion received

no reimbursement from his pr incipals for expenses incurred as their  representat ive.

9. Harry Zion was not subjected by any of his pr incipals to withholding

for social  securi ty,  State or Federal  income taxes, nor was he covered for

disabi l i ty or unemployment compensat ion. He paid social  securi ty taxes as a

self-employed person and mai-ntained a Keogh plan for ret i rement.

10. Harry Zion was a graduate of Brooklyn Polytechnic Inst i tute with a

degree in electr ical  engineering. He had taught science, elecLronics and

engineering, and also gave techn: ical  and engineering advice to those to whom

he sold electr ic and eleclronic components in carrying on what he cal led

"sales engineeringt ' .  Harry Zion was a senior member of the Inst i tute of

E lec t r i ca l  and E lec t ron ics  Eng ine ,ers ,  Inc .
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11. Harry Zion had an off icr :  in the basement of his New York City home in

which he kept some invoices and sales records, and from which he sent some

correspondence, and made some te. lephone ca1ls in connect ion r+i th his work as a

manufacturers'  representat ive. He had no let terhead of his own but used the

letterhead of his respect ive pr incipals in wri t ing to their  customers or

prospects. AII  bi l l ing and col lect ions were handled by the several  manufacturers

represented by Harry Zion.

72- Harry Zion was advised by his tax accountanL that he was exempt frorn

unincorporated business taxes and was not required to file returns under

Art ic le 23 of the Tax Law.

CONCIUSIONS OF trAW

A. That the act iv i t ies of Ehe decedent,  Harry Zian, dur ing the years at

issue, did not const i tute the pract ice of a profession rqi thin the meaning and

intent of sect ion 703(c) of the Tax law.

B. That t'he decedent, Harry Zlon, vnas not an employee of General Instrument

Corp. Neither that pr incipal nor any other for which Harry Zion sold goods

and services exercised a suff ic ient degree of control  and direct ion requisi te

to warrant his being considered an employee within the purview of the Tax law.

M a t t . e r  o f  B r i t t o n  v .  S t a t e  T a x  C o m m i s s i o n ,  2 2  A . D . 2 d  9 8 7 ,  2 5 4  N . Y . S . 2 d  5 5 7 ,

A f f  ' d .  1 9  N . y . 2 d  6 1 3 ,  2 7 8  N . y . S . 2 d  4 A 0 ,  2 2 4  N . B . 2 d  8 9 3 .

C. That.  the income producing act iv i t ies of Harry Zion as a manufacturers'

representat ive const i tuted his ci l r ry ing on of an unincorporated business and

that said business was conducted in New York State to the extent of approximately

ten percent l  horvever,  because New York gross income was less than the statutory

exemption provided by sect ion 709(1) of the Tax Law, no unincorporated business

tax is due.



D. That the pet i t ion of the

Notice of Def ic iency dated January

DATED: Albany, New York
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Estate of Harry Zion is granted and the

26 ,  1976  i s  cance l l ed .

STATE TAX COMMISSION

COMMISSIONER

COMMISSIONER


