
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter the Petition

Zembrzuski Brothers

Thomas J. & Bernie Zembrzuski,

for Redeterminat ion of a Def ic iency or

of a Determinat ion or a Refund of

Unincorporated Business Tax

under Art.icle 23 af the Tax law

for the Years 1968 & 7969.

o f

o f

Ind .  &  Of f i cers

a Revision :

St.ate of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

11t 'h day of January, 1980, he served the within not ice of Decision by cert i f iercl

mai l  upon Zembrzuski Brothers, Thomas J. & Bernie Zembrzuski- ,  Ind. & Off icers,

the pet i t ioner in the within proceeding, by enclosing a true copy thereof in a
secure ly  sea led  pos tpa id  wrapper  addressed as  fo l lows:

Zembrzuski Brothers
Thomas J. & Bernie Zembrzuski, Ind. & Officers
c/o Thomas Zembrzuski
Cl- i f ton Park,  Nf 12065

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of the

Unit .ed States Postal  Service within the State of New york.

That deponent further says that the said addressee is Lhe pet i t ioner herein

and Lhat the address set forth on said r is the last known address of the

pet i t ioner .

Sworn to before me this

L1 th  day  o f  January ,  1980.



STATE 0F NEI^I YORK
STATE TAX COI"IMISSION

In the Matter of the

of

Zembrzuski Brothers

Peti t ion

Thomas J. & Bernie Zembxzuski,

for Redeterminat ion of a Def ic iency or

of a Determinat ion or a Refund of

Unincorporated Business Tax

under Article 23 of the Tax Law

for the Years 1968 & 1969.

Ind .  &  Of f i cers

a Revision :

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

11th day of January, 1980, he served the r* i thin not ice of Decision by cert i f ied

mail upon Edward A. Bogdan the representative of the petitioner in the within

proceeding, by enclosing a Lrue copy thereof in a securely sealed postpaid

wrapper  addressed as  fo l lows:

Mr. Edward A. Bogdan
c/o Bogdan, Fivel_ & Volk
1 5 0  S t a t e  S t .
A lbany ,  NY I22A7

and by deposit . ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service within the State of New york.

That deponent further says that Lhe said addressee is the representat ive of

the pet i t ioner herein and that the address set forth on said wrapper is the last

known address of the representative o r i r i

Sworn to before me this

11 th  day  o f  January ,  1980.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

January  11 ,  1980

Zembrzuski Brothers
Thomas J. & Bernie Zembrzuski,  Ind. & Off icers
clo Thornas Zembrzuski
Boyack Rd.
Cl i f ton Park, NY nA65

Gentlemen:

Please take not ice of the Decision of the State Tax Comrnission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 722 of the Tax Law, any proceeding in court  to review
an adverse decision by the State Tax Commissi ,on can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

fnquiries concerning the computation of tax due or refund allowed in
accordance with this decision mav be addressed to:

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel
Albany,  New York 12227
Phone # (518) 4s7-6240

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
Edward A. Bogdan
c/o Bogdan, Fivel  & VoIk
150 Sta te  S t .
Albany, NY n2A7
Taxing Bureau' s Representat ive



of

TLrornas J. Zernbrzuski and Bernie Zenbrzuski,
Individually and as co-partners d,lb/tt

the firm nane and style of:
ZEI\4BRZUSKI BRO:FIERS

for Redeterrnination of a Deficienqg or for
Refixrd of Un:incorporated Business Tax r:nder
Arbicle 23 of ttre Tax Law for ttre Years 1968
and 1969.

STATE OF NEW YORK

STAIE TAX COMMISSION

In the Matt€r of ttre PeLition

DECISICD{

Petitioner, Ze:nbrzuski Brottrers, c/o Tlrornas Zenbrzuski, Boyack Rca-d,

Clifton Park, New York L2065, and Bernie Zenbrzuski, 14 Willoughby Drive,

Albany, New York L22O5t filed a petition for redetermination of a deficienqg

or for refund of r:nincrcrporated br:siness tax under Arbicle 23 of. the Tax lavr

for tlre years 1968 and 1969 (rile No. 12500).

Or: August I7 , 19'78, petitioners advised. tlre State Tax Conrnission tLrat

tlrey desired to waive a snall claims hearing and to sr:kxrLit the case to ttte

State Tax Conrnission based. on the entire record crrntained in tlre fi1e.

ISSIIES

I. Wtretkrer Zenbrzuski Brottrers, a partnership, was sr:lcject to rmincor-

porated business tax after its dissolutlon on Decenber 29, 1967.

II. Whettrer tlre entire gain derived from the sale of land enplryed jrr

the r:nincorSrcrated business of Zernbrzuski Brottrers was strlcject to unincorpor-

ated business tax.

FINDINGS OF FACT

1. Thcnras Zernbrzuski and Bernie Zenbrzuski were co-partners jl Zenbrzuski

Brotlrers, a partnership. Tkre partnership was engaged in ttre r.:nincorporated

business of farming. The farm land used by ttre partnership aonsisted of 36

acres and was located on V'lblf bd, Colonie, New York. The farm was sold on

Februaqr 24t 1969.
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2, The partnership filed unincorSnrated business tax returns, Form Il-

204, for tlre year L966 , ttre year jn i^trict! it was forned, and for L967 . It did

not file unincorporated business ta< returns for 1968 and 1969. Ttre parbners

filed ttreir ot^m individr:al r:ninoorporated business tax returns, (Form IT-202) ,

for ttre year 1968 on wtrictr they reported inccure frcrn farm They

did not file individr:al unincortrnratd business ta< returns for 1969 but did

file selnrate personal inccne ta< returns for said year on r^trich ttrey equally

retrrcrbed, wittr ttreir wives, the gain from ttre sale of ttre farm as a capital

gairt.

3. Thre Inccne Ta>r Bureau contended ttrat the land was a. business asset

cf ttre partnership r:sed jn its business and that tlre gain derived frcrn ttre

installnent sale of said farm land was subject to r:nincorporated business tax.

On ,Januarlr 3Lt Lg72, tlre Inccne Tax Bureau issued a Notice of Deficienqg

against tlre partnership for 93,061.27 r:nincorporated business t:.x, plus 9344.09

interest, for a sun of $31405.86. Ttre partnersh-ip did not file a petition

wittrin tlre tirre prescribed. and on Jllne 23t 1972, ttre fnccne Tax Bureau issued

a Notice and Dernand for Palznent of Tax Due. On August L5, 1973, petitioner

paid tlre anou::t dr:e on ttre Notice and Denrand. plus accrued interest and on

Augtust 28, 1973, filed Form lr113x, Claim For Credit or Refund of Unincrcrporated

Business Tax. on April 1"L, 1975, the Incone Tax Bureau denied said refi:nd

claim and on october 2It L975, ttre partnerstr-ip filed a timely petition for

refund of r:nSncorgrcrated business tar pdd, plus interest.
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4. Petitioner contended, that half of ttre land used. in ttre business

belonged to the partners and ttre otlrer half to tlre partners' wives, and since

ttre wives did not participate in the un-incor;nrated business, only half of ttre

land should be considered a business asset. Petit'ioners fi:rther contended

that the partnership was dissolved on Decernber 29, I967i therefore, the farm

larrd. was not an asset of ttre partnership dr.lring 1968 and L969. Petitioners

contended that no partnership uni-naortrnrated br-r.siness ta>< returns rr,iere required

to be filed for 1968 and 1969.

5. For rnarry years prior to ttre years at issr:e, petitioners Thonas J.

and Bernie Zenbrzuski and tlreir nrrther operated tlre farm as crc-parbners. Oi:r

Iaay tB , !964, peti-tioners' npttrer transferred ttre farm lolz gift to Ttronras J.

Zernbrzuski and his wife Stella and Bern:ie Zenrbrzuski and his w"j-fe Frances, as

tenants in conrurn. Ttre farmwas appraised at $501000.00 for gift ta>< purposes.

On Decenber 31, 1965, the original partnership dissolved and on Januarlz 1,

L966 | the brothers forned a ne\^r parbnership r.rrder ttre nane of Zsrbrzuski

Brottrers. No evidence was sr.rbrnitted to shcnir wtrettrer or not an agireenent was

entered j-nto between the brottrers and ttreir wives regarding the u,se of tlre

propertlz by the partnership. Ttre partnership derived all its jncone, raitrich

was distrjbuted. egually to tlre brothers, from ttre we of ttre farm properblz and

clairred all ttre e>penses of the farm on its partnership return.

6. In anticipation of the sale of ttre farm, ttre partnership dissolved

on Decenber 29, 1-967 , and no ne[^r crqps were planted. ftre proceeds from the

sale of livestocl< and rnachinery were distributed equally to ttre brothers. An

established crop of asparagus was subsequently hanrested and ttre proceeds

derived from its sale were divided equally between tlre brothers. A11 farming

operations terminated by June 15, 1968. On Septenber 26, L968, an Agreenent
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of Sale was executed for tlre sr-rn of $3931000.00" Transfer of title was

er<ecuted by warranty deed on February 24, L969.

CONCT,USIONS OF IAId

A. That for Federal inccne tax purposes, a parEnership sha11 tenninate

wtren tlre operations of ttre partnersh,ip are dlscontinued and no part of any

business, fjnancial operation, or veu-rture of the partrrership contj-nues to be

carried on by any of its parbners during a winding-up period or ottrerrnrise

lTreas. Reg. Sec. 1.708-t(b) (1) (i)1. Ttre partners in Zenrbrzuski Brothers

continued. to carry on tfie rxrincorporated business (within the neaning and

intent of section 703 (a) of tlre Tax Law) ttrrough a wind.ing-up perid, after

which the partrrership terminated its business operations.

B. That the land contributed .by the partners and ttreir wives to tire

partnership at tlre tiJre it was forneC, was a business asset r:sed by tlre

partnership. Irrespective of any ag[reenEnt (if ttrere was such agreenent)

beti,veen tte partners and ttreir wives, ea-ch of vitrom held an r:ndivided one-

fourbtr interest in tlre land, the character of said asset never dranged and the

entire gain derived from ttre sale of tlre land was sr:bject to unincrcrporated

busjness tax in accordance with tlre rreaning and intsrt of section 705 (a) of

ttre Tax r,aw (See: Canavan v. State tra< Conmission, 385 N.y.S.2d20L) .

C. That ttre petition of Tlrcrnas J. Zenbrzuski and Bernie Zenbrzuski,

individr:ally and as co-partners d1b/tt ttre firm nane and style of : Zsrbrzuski

Brottrers is denied and ttre Notice of Disallcnrance issued Aprit 11, 1975, is

sustained.

Albany, New York

JAN 1 1 1980


