
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

Jack M. & Ruth ZatLow

for Redeterminat ion of a Def ic iency or a Revision

of a DeterminaLion or a Refund of

Unincorporated Business Tax

under Artiele 23 of the Tax Law

for  the  Years  1968 -  1970.

AFFIDAVIT OF MAITING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

23rd day of May, 1980, he served the within not ice of Decision by cert i f ied mai l

upon Jack M. & Ruth ZaLLow, the petitioner in the within proceeding, by

enclosing a true copy thereof in a securely sealed postpaid wrapper addressed as

fo l lows:

Jack M. & Ruth Zatlow
13900 w. Tahi t i  Way
Marina DeI Ray, CA 9OZ9L

and by deposit ing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

United States Postal  Service within the State

That deponent further says that the said

and that the address set forth on said lvrapper

pet i t ioner .

Sworn to before me this

23rd  day  o f  May,  1980"

properly addressed wrapper in a

exclusive care and custodv of the

of New York.

addressee is the pet i t ioner herein

is the last knor*n address of the
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o f

Jack M. & Ruth ZatLow

for RedeterminaLion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Unincorporated Business Tax

under Art ic le 23 of the Tax Lar+

for the Years 7968 - 1970.

AFFIDAVIT OF MAITING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department.  of  Taxat ion and Finance, over 18 years of age, and that on the

23rd day of May, 1980, he served the within not ice of Decision by cert i f ied mai l

upon Norman R. Berkowitz the represenLat ive of the pet i t ioner in the within

proceeding, by enclosing a true copy Lhereof in a securely sealed postpaid

wrapper  addressed as  fo l lows:

Mr. Norman R. Berkowitz
666 Fifth Ave.
New York,  NY 10019

and by deposit ing sane enclosed in a postpaid properly addressed wrapper in a
(post off ice or off icial depository) under the exclusive care and custody of the
United States Postal Service within the State of New York.

That deponent further says that the said addressee is the representative of
the petit ioner herein and that the address set forth on said wrapper is the last
known address of the representat ive of

Sworn to before me this

23rd  day  o f  May,  1980.

pe t i t ioner .



STATE OF NEW YORK
STATE TAX COMMISSION

.ALBANY, NEW YORK 12227

YIay 23, 1980

Jack M. & Ruth Zatlow
13900 W. Tahit i  Way
Marina Del Ray, CA 90297

Dear  Hr .  &  Mrs ,  ZaLIow:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) IZZ of the Tax Law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of Ner,s York, Albany County, within 4 months from
the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to:

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel
Albany, New York 122?7
Phone # (s18) 457-6240

Very Lru1y yours,

STATE TAX COMMISSION

PeLit ioner '  s Representat ive
Norman R. Berkowitz
666 Fif th Ave.
New York, NY 10019
Taxing Bureaut s Representat ive



STAIE OF NEW YORK

STAf,E TA)( CO!}IISSION

In ttre Matter of ttre Petition

of

JACK M. ZAII.CW and RUTII ZAItOll

for Redeterniination of a Deficienql or
for Refi:nd of Uni-::cortrnrated Business
Tax under Article 23 of the Tax law for
the Years 1968, 1969 and 1970.

DECISIO{

Petitioners, JacJ< M. Zat)qt ard Ruth ZaL-Lorn, 13900 Vlbst Tahiti Way,

Marina Del Ray, Califorrria 9029I, filed a petition for redetermination of a

deficiency or for refurxl of r:nincrrrSnrated business tax under Article 23 of

the Tax Law for ttre years 1968, 1969 ard 1970 (ri1e }ilo. 1348I).

A snnll claims hearing was held before Allen Caplovaith, Hearing Officer,

at ttre offices of the State Ta>< Conrnission, T\rvo Wor1d Ttade Center, Neur York,

New York' on Novernber 26t L979 at 9:15 A.M" Petitioners atrpeared by }bnrnn n"

Berko,ritz, Esg. The Atdit Division appeared by Ralph J. Vecchio, Ese. (Franl<

Levitt, Esq., of counsel).

ISSUES

I. !{hether petitioner Jacl< M. ZaLJ:srtt s sales activities dr:rinq t}re

years 1968, 1969 and 1970 constituted the carrying on of an r.rrincorSnrated

business of which the incqre derived ttrerefrqn is sr:bject to the inposition of

unincorporated business ta<.

II. Whethrer said inaonre, if sr':bject to ttre ingnsition of r:nincrcrporated

business ta<, should be p,roperly allocated to sources wittrin and wittrout

Nq,v York State.
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ffr. i{hether said inoore, if sr.rbject to tlre ingnsitj-on of r.rnjnoorporated

busjness tax, should be properly reduced by charitable oontributions jn crcm-

puting net jncone from tlre business.

FIND]NGS OF FACT

1. Petitioners, Jack M. Zatlow and Rrth Zatlornr, tirneJy filed Ner^i York

State joint inccrme ta< resident returns for the years 1968 and 1969. For tlre

year 1970' they timely filed a New York State Combined Incqne Ta< Return.

They did not file r-:ninaorporated business tar< returns for arry of said years at

issue.

2. On Decsnlcer L6t l.97l-t tlre Incqre Tax Bureau issued a Statenent of

Audit chnnges wherein, as tlre result of his repry to an j::quiaT letter, it

held petitioner Jack M. Zatlowrs reporbed business incore for the years L968,

1969 and 1970 subject to r:ninoorporated business tax. Arcordingly, a l{otice

of Deficiency was issued against ttre petitioners on Jrrne 26, Lg72 asserting

unincorSnrated business tax af 921449.46, plus interest of g323.I7, for a

total due of $2,772.63.

3. During the years 1968 and 1969, tLre only earned incrcne retrnrted on

petitionersr returns was business jncqre derived frcnr Jack M. Zatlow's activj-ties

as a "sales representative". Fbr ttre year LgTOt in addition to lfr. zatlo\Arts

business in@ne, Ruttr Zatlovu regnrted wage inoone derived from senzices rendered

as a clerk.

4. During tlre years at issue, Jack M. Zatlorrr (hereinafter petitioner)

was a salesrnn of ladiesr sSnrtsarear. Ili-s territory oonsisted of eleven

western states.

5. Petitioner oontended that he was an enployee during ttre years at

issue since his principa.ls directed pricing and tlre assigirurent of territories.
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He fi:rttrer ontended ttrat other indicia of his enployee status were tlrat he

did not nraintain an office and that he did not etploy assistarrts.

6. During each of the years at issue, petitioner represented at least

sJ:c corpanies. He oontended tLrat several of ttre oonpanles were scntrolled by

tlre sane priacipals, but he did not sr:trnit docurnentarry evidence to sutrport

this conterrtion.

7. Petitioner contended that his principals witlrlreld inccne ta>ces artd

social security frsn his earnjrrgs, but revieur of his New York State returns

disclosed that no Ner,v York State incone taxes were withtreld.

8. Petitioner was not reimbursed for any of his ordinary and necessarlz

business expenses.

9. Petitioners' Federal Schedules C, fjl-ed for each of the years at

issue, revealed expense deductj-ons claimed for signs, advertisenents and

conrnissions paid. to other salesnen. Petitioner used, part of his hqne as art

office, and rsrted a shonnrocrn aL 1407 Broadruay, New York, Ner,v York dr:ring all

of 1968 and part of L969.

10. Petitioner crrntended that he traveled to tlle West @ast approxima@ly

four tirnes each year. He clairned tlr,at since no office space was provided' he

rented a nptel room wlrich he used as a shoi,,rroorn during eactr trip.

Il. Petitioner contended that if it is determi.::ed tlrat Ltre increne derived

from his sales activities is subject to ttrg inposition of unincorgnrated busi-

ness ta><, he would properly be entitled to allocate such inone to sources

wittr:in and without Neru York State on the basis tllat tlre nptel roqns gualify as

a regrular place of busj-ness. A1so, he contended that he is properly entitled

to a deduction during each year at issue for charitable contributions.
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12. Petitioner made charitable crrntributions during the years at issue

as reported on his personal incone tax returns as follor,vs: $305.50 for 1968,

$556.00 for 1969 and $577.00 for 1970.

13. lilc evidence was sutrnitted pertaining to tlre degree of direction and

control e:<ercised by petitioner's princitrnls over iuis daily activities or hcnr

petitioner divided his tjne arxl effort devoted to such princilnls.

CONTCLUSIONS OF LA![

A. That an erq>loyee is an individr.:aI vfio performs senrices for an

enployer utder an enployer-erployee relationship. Ttre evidence sdmitted,

coupled withr tlre fact that the reord is void witlr respect to the degree, if

any, of direction and control exercised. bV'petitioner's principals over his

daily activities, leads to the conclusion that. petitioner did not perform

services for arry of his principals under a bona fide orployer-enployee relation-

ship. As such, petitioner was an independent busjnessnan ard was not an

enployee during tJre years at issue in accordance r,'rith tlre neaning ard intent

of section 703 (b) of the Tax I,aw. Accord:ingly, the incqre deriveC. from his

sales activities during the years 1968, L969 ard 1970 is subject to ttre inposition

of unincoryorated business tax wittrin ttre neaning ard jnterrt of section 701 of

the Ta< Law.

B. Ihat the various notel roqns used by tlre petitioner were used wittr

no degree of regularity or pernnnence and, ttrerefore, ttrey cannot be considered

a regular place of business outside the State. Accordingly, petitioner's

inoome derived frcrn his sales activities is desnd to Lrave been derived from

carrying on his busjness entirely with:in the State of Neirs York within tlre

meaning and intent of section 707 (d of ttre Ta:< Larlr.

C. That petltioner's total jnmne from business strould be properly

reduced by charitable contributions of ttre follcnrring annrrrrts r,rithin ttre neaning
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and intent of sectj-on 706ft) of ttre Tax Law: $305.50 for 1968, $556.00 for

1959 and $577.00 for L97A.

D. fhat petitioner R.rttr Zatlor^l's name should be rennved frcm ttre Notice

of Deficierrq,i dated June 26, 1972 sjnce during tlre years at issue she was nct

engaged in arry unincorporated busiress acUivities.

E. Tlrat the petition of Jack M. ZatJrclrtr and Rr*fi ZatJ-:crvt is granted to

the extent provided in Conclusions of Law "C" and "D", supra, and ttrat jn all

other respects said petition is denied.

F. That the Altdit Divj.sion is hereby directed to nodify t}le }dctice of

Deficienqg dated Jr.ure 26, L972 ts be consisterrt with the Decision rendered

herein.

DATED: Albany, New )iork

MAY 2 3 1980

*'t


