
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter

Maxwel l  J.  Wortman

the Pet i t ion

AFFIDAVIT OF MAIIING
for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Unincorporated Business Tax

under Art ic le 23 of the Tax law

for  the  Years  1971 -  1974.

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

7th day of July,  1980, he served the within not ice of Decision by cert i f ied mai l

upon Maxwel l  J.  ldortman, the pet i t ioner in the within proceeding, by enclosing a

true copy thereof in a securely sealed postpaid wrapper addressed as fol lows:

Maxwe]l J. Wortman
5 Nancy Lane
Spring Valley, Ny 10977

and by deposit ing same enclosed in a postpaid

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the

United States Postal  Service vr i thin the State

That deponent further says that the said

and that the address set forth on said wrapper

pet i t ioner .

Sworn to before me this

7 th  day  o f  Ju ly ,  1980.

o f

o f

properly addressed wrapper in a

exclusive care and custodv of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the
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STATE OF NBW YORK
STATE TAX COMM]SSION

In the Matter

Maxwel l  J.  Wortman

of the Pet i t ion

o f

AT'F]DAVIT OF MAII,ING

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Unincorporated Business Tax

under Art ic le 23 of the Tax law

for the Years 1977 - 7974.

Stat.e of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

7th day of JuIy,  1980, he served the within not ice of Decision by cert i f ied mai l

upon Norman J. El l iot t  the representat ive of the pet i t ioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

hr rapper  addressed as  fo l lows:

Mr .  Norman J .  E l l io t t
522 Fi f th Ave.
New York,  Ny 10036

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service r+i thin the State of New York.

That deponent further says that the said addressee is the representat ive of

the pet. i t ioner herein and that the address set forth on said wrapper is the last

known address of the representat ive of the pet i l ioner.

Sworn to before me this

7 th  day  o f  Ju ly ,  1980.



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

JuIy 7,  1980

Haxwell J. Wortman
5 Nancy Lane
Spring Va1ley, NY 70977

Dear Mr. Wortman;

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive Ievel.
Pursuant to sect ion(s) IZZ of the Tax law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the da te  o f  th is  no t ice .

Inquir ies concerning the compuLation of Lax due or refund al lowed in
accordance wi th  th is  dec is ion may be addressed to:

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel
A lbany ,  New York  12227
Phone # (518) 457-6240

Very  t ru ly  yours ,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representa t ive
Norman J. El l iot t
522 Fif th Ave.
New York, NY 10036
Taxing Bureaut s Representat ive



STATE OF hTW YORK

STATE TAX COMMISSION

In the Matter the Petit ions

MAXWEIT J. WORTMAN

for Redeterrnination of Deficiencies or
for Refund of Unincorporated Business Tax
under Article 23 of the Tax Lar+ for the
Years 1971 through 1974.

1.  Pet i t ioner ,  Maxwel l

tax resident returns for the

5 Nancy Lane, Spring Valley,

porat.ed business tax returns

DECISION

J. Wortman, t imely f i led Ners York State income

years 1971 through 1974,  l is t ing h is  address as

New York. Said petit ioner did not f i le unincor-

fo r  sa id  vea rs .

o f

o f

Petit ioner, Maxr+ell  J. wortman, 5 Nancy lane, spring valley, New York

fi977, f i led petit ions for redetermination of deficiencies or for refund of

unincorporated business tax under Art icle 23 of the Tax law for the vears 1971

th rough  1974  ( I i l e  Nos .  15164  and  16611) .

A formal hearing was held before Frank A. Romano, Hearing 0ff icer, at the

off ices of the Stat.e Tax Commission, Two World Trade Center, New York, New

York,  on June 15,  7977 at  1 :15 P.M.  Pet i t ioner  appeared by Norman J.  E l l io t t ,

Euq. The Audit Division appeared by Pet.er Crotty, Esq. (Aliza Schwadron,

Esq .  ,  o f  counse l ) .

ISSUE

Whether the business activit ies of petit ioner, Maxr,rel l  J. i{ortman, as a

sales representative for the years 1971 through 7974 constituted the carrying

on of an unincorporated business, thereby subjecting said petit ioner to the

unincorporated business tax of this State.

FINDINGS OF FACT
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2. 0n February 24, 79J5, the Audit Division issued a Statement of Audit

Changes and a Notice of Deficiency against petit ioner imposing unincorporated

business tax for  the years 7971,  1972 and 1973 of  $5,321.73,  p lus in terest  o f

$604.82,  making a to ta l  o f  $5 1926.82,  on the ground that  income received in

said years as an independent sales agent was subject to unincorporated business

tax.

3. 0n FebruarV 3, 1976, the Audit Division issued a StaLement of Audit

Changes against petit ioner, Maxwell J. Wortman and his spouse assert ing addit ional

tax,  penal ty  and in terest  o f  $2,453.92 for  the year  1974,  as fo l lows:  ( i )  the

sum of $481.99 as personal income tax due based on substantiat ion submitted by

petit ioner for his travel and ent.ertainment expenses and a statutory medical

adjustment  and ( i i )  un incorporated business tax in  the sum of  $1,439.23,  p lus

penal ty  (based on the unincorporated business tax)  o f  $395.79,  pursuant  to

sec t i ons  685 (a ) (1 )  and  (a ) (2 )  o f  t he  Tax  l aw ,  p lus  i n re res r .

4. 0n or about February 20, 1916, petit . ioner paid to the Audit Division

the sum of  $481.99 (p lus pro rata in terest )  in  sat is fact ion of  the personal

i .ncome tax port ion of the February 3, 1976 Statement of Audit Changes.

5. In recognit ion of the aforementioned payment, on June 28, 1976, the

Audit Division issued a revised SLatement of Audit Changes and a Notice of

Deficiency against petit ioner assert ing unincorporated business tax for the

year  7974 of .  $1,439.83,  p lus updated penal ty  of  $424.58,  pursuant  to  sect ion

585(a ) ( t )  and  (2 )  o f  t he  Tax  Law and  i n te res t  o f  9147 .19 ,  mak ing  a  to ta l  o f

$2'011.60, on the ground that income received in that year as independent

sales agent was subject to unincorporated business tax.

5. Petit ioner t imely f i led petit ions for redetermination of a deficiency

or for refund of unincorporated business taxes with respect to each of the

aforesaid not ices of  def ic iencv.
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6.  Dur ing the years in  quest ion,  pet i t ioner  l is ted h is  occupat ion on h is

Federal and New York State income tax returns as "salesman". Petit ioner's

income tax returns disclosed substantial income derived from his performance

of services as a salesman, but no wage and tax statements were offered rsith

respecL to the principals from whom he received payment for such services.

7. Peli t ioner l ,{as hired in 7967 as a showroom salesnan by Madison Sportswear

Co. ,  Inc.  (here inaf ter  "Madison")  and l , r lardrobe Maker ,  Inc.  (here inaf ter  "Wardrobe") .

Madison and Wardrobe were comprised of the same principals, engaged in business

at the same address and mainLained the same accounting system. The companies,

however, handled and sold separate l ines of merchandise. Madison and Wardrobe

merged on some undetermined date in 1974.

8. Petit ioner performed services for l ladison and Wardrobe as a showroom

salesman unti l  1962, when he was asked to cover certain accounts in Lhe Metro-

politan New York area two days per week and to remain in the showroom the

other three days. At this t ime, petit ioner received salary and commission for

h is  serv ices.  At  some undetermined date thereaf ter ,  pet i t ioner 's  mode of

compensation was changed to a draw against commission and, in 7966 and 1974,

respectively, Madison and Wardrobe both paid said petit ioner on a straight

commiss ion basis .

9. During the years in question, petit ioner serviced the accounts in his

terri t .ory on Mondays, Thursdays and Fridays, being required by his principals

to be in their showroom on Tuesdays and Wednesdays. While in the showroom,

pet i t ioner  rendered serv ices to  a l l  o f  h is  pr inc ipa ls '  customers,  per formed

various incidental duties on behalf of his principals, including interviewing

(bul not hir ing) perspective sales and off ice personnel, and generally, was

under the direct supervision of an off ice manager. Said petit ioner did not

receive commissions or any other separate compensation for the services performed
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by hin in the principalsr showroom.

10.  Dur ing the years in  quest ion,  pet i t ioner 's  act iv i t ies in  serv ic ing

accounts within his terr i tory were subject to sone restr ict ions by his principals:

major  s tores were removed f rom him,  being consideredt thouset t  accounts,  and

thereby were removed from his commission statements I he r+as noL permitted to

sel l  to  poor  credi t  r isks,  as determined by h is  pr inc ipa ls ;  he was d i rected at

t imes by his principals to visit  certain accounts r.sithin his terr i tory; he was

directed at t imes to make collections frorn certain accounts within his terr i tory;

he was direcLed at t imes by his principals t.o cover Lhe showroom on days other

than h is  des ignated days by reason of  someone's  i l lness l  he was d i rected at

t imes by his principals to attend sales meetings, which meetings took precedence

over his appointments in the f ieldl he was not permitted to handle or sel l  any

other  l ines,  whether  or  not  compet i t ive to  h is  pr inc ipa ls .

11. During the years in question, petit ioner perforned services for

Madison and lt lardrobe without a written contract and without a clear division

o f  t ime .

12. There is no credible evidence Lo support the contention that, whether

in the showroom or in the f ield, petit ioner, Maxwell J. Wortman, was under the

control and direction of his principals, with respect to the manner in which

customers were approached and persuaded to make purchases.

13. During the years in question, petit ioner maintained a Keogh Plan; did

not have coverage under his principalst workmen's compensation, unemploynent

and group l i fe  insurance,  heal th  and hospi ta l izat ionr  or  d isabi l i ty  p lans;  d id

not have withholding taxes and social security deduct.ed from his compensationl

did not receive reimbursement from his principals for business expenses; did

not have a sales quotal and, while in the f ield, arranged his own hours.
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I4. During the years in question, petit ioner received commissions from

Madison and Wardrobe by separate check; said petit ioner deducted pro rata

expenses for his home off ice, including the cost of aluminum siding, which

off ice was not a requirement and condit ion of his employment; said petit ioner

fully deduct.ed the expenses incurred in the use of one of his automobiles even

on days he was in  pr inc ipa ls '  showrooml sa id pet i t ioner  pa id h is  own soc ia l

security taxes; said petit ioner deducted the cost and expense of health and

accident  po l ic ies;  sa id pet i t ioner  deducted the cost  and expense of  bus iness

lunches, entertaining customers, Christmas cards and gift .s; and said petit ioner

deducted the cost and expenru o'f travell ing and sell ing his principals' l ines.

15.  By decis ion dated August  5 ,  1976,  the State Tax Commiss ion rendered a

decis ion against  pet i t ioner ,  Maxwel l  J .  Wortman,  for  the years 1968,  1969 and

1970' f inding that said petit ioner was an independent sales agent and subject

to unincorporated business tax for those years. I t  is noted, however, that

said petit ioner did not appear and testi fy at the hearing in the course of

that proceeding on the advice of his then accountant.

CONCIUSIONS OF I,AI,{

A. That, pursuant to section 701(a) of the Tax Law, the State of Ner+

York imposes a tax on the income of every unincorporated business wholly or

part. ial ly carried on within the State.

B. That, pursuant. to secLion 703(a) of the Tax law, an unincorporated

business is defined as any trade, business or occupation engaged in by an

individual or unincorporated entity.

C.  That ,  pursuant  to  sect ion 703(b)  of  the Tax law,  the:  "per formance

o f  se rv i ces  by  an  i nd i v idua l  as  an  emp loyee . . . o f  a  co rpo ra t i on . . . sha l l  no t  be

deemed an unincorporated business, unless such services constitute part of a

business regularly carried on by such individual".
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That, the employer-employee relationship exists where

right. to control and direct the individual performing

to the end resul t  to  be accompl ished,  but  a lso as to

to be employed. See Matter of Liberman v. Gallman, 41

the principal

serv ices,  not

the means and

N .Y .2d  774 ,  778

E. That "(f)rom the nature of the problem the degree of control which

must be reserved by the enployer in order to create the employer-employee

relationship cannot be stated in terms of mathematical precision, and various

aspects of the relationship may be considered in arriving at the conclusion in

a par t icu lar  case."  Mat ter  o f  l iberman v.  Gal lman.  Id .  aL 778.

F. That,  a salesman cannot be deemed to be an t temployee" r*here the

principal does not exercise control and direction over the manner in r.vhich

customers are approached and persuaded to make sales or otherwise supervise

and cont ro l  the  sa les  rou l ine .  Mat te r  o f  l iberman v .  Ga l lman,  Id .  a t  779.

G. That ,  pursuant  to  sect . ions 722 and 689(e)  of  the Tax Law,  pet i t ioner ,

MaxweII J. Wortman, bears the burden of proof to establish that the compensation

received during the years in question for his performance of services as a

sales represenLative or agent was for services rendered as an employee rather

than as an independent contractor or agent. carrying on an unincorporated

bus iness .  Ma t te r  o f  Na ro f f  v .  Tu l l y ,  55  A .D .2d  755 ,  389  N .Y .S .2d  453  (3 rd

Dept .  1976) .  See a lso,  Mat ter  o f  L iberman v.  Gal lman,  fd .  a t  177.

H. That petit ioner, Maxwell J. Wortman, fai led to sustain his burden of

establishing that he was an employee within the meaning and intent of sections

703{b) and (f) of the Tax Law. Said petit ioner demonstrated the indicia of an

independent agent or contractor rather than an employee. Matter of Seifer v.

s ta te  Tax  commiss ion ,  58  A.D.2d 726 ,  396 N.Y.  s .2d  493 (3 rd  Dept .  1977. )  .

Platter of Liberman v. Gallman, Id. at 779. Accordingly, the income received
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by said petit ioner for his services as an independent sales represenLative or

agent for the years L97I through 1974 is subject to unincorporated business

tax .

I. That the petit ions

of  def ic iency issued against

1976 are susta ined.

DATED: A1bany, New.York

JUL 0 ?,pm"

of Maxwell J. Wortman are denied and the notices

said petit ioner on February 24, 7975 and June 28

STATE TAXCOMMISSION



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter

Maxwell J. Wortman

of the Pet i t ion

o f

AT'FIDAVIT OF MAII,ING

for Redet.erminat ion of a Def ic iency or a Revision

of a Det.ermination or a Refund of

Unincorporated Business Tax

under Art ic le 23 of the Tax law

for the Years 797I -  1974.

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

6th day of August,  1980, he served the within not ice of Decision by cert . i f ied

mai l  upon Maxwel l  J.  Wortman, the pet i t ioner in the within proceeding, by

enclosing a true copy thereof in a securely sealed postpaid wrapper addressed as

fo l lows:

Maxwell J. Wortman
5 Sparrow Ave.
Spring Val ley, NY 10977

and by deposit ing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

United States Postal  Service within the State

That deponent further says that the said

and that the address set forth on said wrapper

pet i t ioner .

Sworn to before me this

6 th  day  o f  August ,  1980.

properly addressed wrapper in a

exclusive care and custodv of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the

L-


