
STATE OT' NEW YORK
STATE TAX COMM]SSION

In the Matter of the pet i t ion

o f

Haro ld  G.  Id i l l i ams.  J r .

for Redeterminat ion of a Def ic iency or a Revision

of a Determinati-on or a Refund of

Unincorporated Business Tax

under Article 23 of the Tax law

for the Years 1968 - 1972.

AI'FIDAVIT OF UAITING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

2nd day of January, 1980, he served the within not ice of Decision by cert i f ied

mai l  upon Harold G. Wil l iams, Jr. ,  the pet i t ioner in the within proceeding, by

enclosing a Lrue copy thereof in a securely sealed postpaid wrapper addressed as

fo l lows:

HaroLd G.  Wi ] l iams,  J r .
Gr iswold Rd.
Rye, NY 10580

and by deposit ing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

Unit .ed States Postal  Service within the State

That. deponent further says that the said

and that the address set.  forth on said wrapper

pet i t ioner .

Sworn to before rne this

2nd day of January, 1980.

properly addressed wrapper in a

exclusive care and custodv of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the pet i t ion

o f

Haro ld  G.  Wi l t iams,  J r .

for Redeterminat ion of a Def ic iency or a Revision

of a Determination or a Refund of

Unincorporated Business Tax

under Article 23 of the Tax Law

for  the  Years  1968 -  1972.

AFFIDAVIT OF I'IAItrING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Departrnent of Taxation and Finance, over 18 years of age, and that on the

2nd day of January, 1980, he served the within not ice of Decision by cert i f ied
mai l  upon Edmund C. Grainger,  Jr.  the representat ive of the pet i t ioner in the

within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lo l*s:

Mr. Edmund C. Grainger, Jr.
OrBrien, Raftery, Rosenbloom & Grainger
501 r i f th Ave.
New York, Ny 10017

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of the

united states Postal  service within the state of New york.

That deponent further says that the said addressee is the representative of

the pet i t ioner herein and that the address set forth on said wrapper is the last

known address of the representat ive of the pet i t ioner.

Sworn to before me this

2nd day of January, 1980.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

January 2, 1980

Haro ld  G.  Wi l l iams,  J r .
Gr iswo ld  Rd.
Rye, NY 10580

Dear  Mr .  Wi l l iams:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) tZZ of the Tax Law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to:

NYS Dept .  Taxat ion  and F inance
Deputy  Commiss ioner  and Counse l
A lbany ,  New York  122?7
Phone # (518) 457-624A

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
Edmund C. Grainger,  Jr.
0 'Br ien, Raftery,  Rosenbloom & Grainger
501 F i f th  Ave.
New York, NY 70A77
Taxing Bureaur s Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition

o f

HAROLD G. tr{ILLIAMS, JR.

for Redetermination of a Deficiency or
for Refund of Unincorporated Business
Tax under Art icle 23 of the Tax Law for
the Years 1968 throuqh L972.

DECISION

Pet i t ioner ,  Haro ld G.  Wi l l iams,  Jr . ,  f i led a pet i t ion for  redeter-

minatj-on of a deficiency or for refund. of unincorporated business tax

under Art icle 23 of the Tax Law for the years 1968 through :.972

(F i l e  No .  L34721 .

A formal hearing was held before Harvey B. Baum, Hearing Off icer'

at the off ices of the State Tax Commission, Two World Trade Center'

New York,  New York,  on March lT,  L97-7 at  3 :00 P.M.  Pet i t ioner  appeared

by O'Br ien,  Raf tery ,  Rosenbloom & Grainger  (Edmund.  C.  Gra inger ,  Jr .

Esq.  ,  o f  counsel ) .  The fncome Tax Bureau appeared by Peter  Crot ty ,  Esq.

( f rw in  Levy ,  Ese . ,  o f  counse l ) .

ISSUE

Wtr"ether petit ioner's activit ies as a shipper I s broker-agent for

six aff i l iated corporations, of wh-ich he was a principal and off icer

during the subject years, constituted the carrying on of an unincorpo-

rated business,  wi th in  the meaning of  Ar t ic le  23 of  the Tax Law.
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FINDTNGS OF FACT

1.  Pe t i t i one r ,  Ha ro1d  G .  W i l l i ams ,  J r . ,  and  h i s  w i fe  f i l ed  New

York State combined income tax returns for  1968 through 1972,  inc lus ive,

but did not f i le New York State unincorporated business tax returns

fo r  sa id  yea rs .

2.  On January 27,  1975,  the Income Tax Bureau issued a Statement

of Audit Changes against petit ioner, imposing unincorporated business

tax on the income received by him as a commission agent. This was

pursuant  to  a Tax Commiss ion decis ion dated Apr i l  4 ,  L974 for  1965,  1-966

and 1967.  Accord ingly ,  the Bureau issued two not ices of  def ic iency in

the  agg rega te  sum o f  $13 r722 .22 .

3. Peti. t ioner t imely f i led a petit ion for redetermination of a

deficiency or for refund of unincorporated business taxes for the subject

years,  sworn to  Apr i l  L6,  1975.  Said pet i t ion chal lenged the imposi t ion

of this tax on purported "other compensationl in the form of a broker's

"d iscountr  "  and contended that  such "other  compensat ion"  was a "sa lary"

for se.rvi.ces rende.red as an offi.cer in the business of the corporations

involved.

4.  Pet i t ioner 's  bus iness accountant  test i f ied on pet i t ioner 's

behalf to the effect that petit ioner \^ras the principal stockholder and

off icer of the six or seven aff i l iated corporations involved in the

steamstr- i .p eargo transport business, and that al l  were located at the

same address. Petit ioner received an income from one of these aff i l iated

corporations in the form of wages which were the subject of withholding.

The def ic iency here in does not  inc lude th is  sa lary  income.
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5.  Pet i t ioner ,  Haro ld G.  Wi l l iams,  Jr . r received addi t ional  income

or "other  compensat ion"  in  the form of  a  broker 's  commiss ion.  This

was for  serv ices rendered to  one or  more of  these af f i l ia ted corporat ions,

as a broker who obtained cargoes and steamship charters as part of his

regular  bus iness.  These commiss ions took the form of  a  "d iscount"  f rom

the set f igure given the charterer, to be paid by the (cargo) owner

directly to the broker(s) who part icipated in the effort. No withholding

was taken on this addit ional income, and he himself characterized it

as "commiss ions"  and h is  capaci ty  as being that  o f  an "agfent . "

6.  Pet i t ioner 's  act iv i t ies were ident ica l  for  these years and

for  the years 1965 to 1968,  where in the pr ior  dec is ion of  the Tax

Commission was issued.

CONCLUSIONS OF LAW

A. Ttr-at tLre pri.or decision of th-e. Tax Commission which found that

pet i . t ioner 's  act iv i t ies as a "commigsion agent"  for  these af f i l ia ted

steams?r-ip transport companies and the income derivecl there.from was

subject to uni.ncorporated busi.ness tax, be.comes the. Law of the Case.

Petitioner tras failed to $tr-oq by documentary or other substantial

evi.dence tkr-at the facts lrhi.ch supported that decision differ from the

facts determi.ne.d f,or tlr^e. years currently at isgue.

B. Ttr-at pe.t i t ione.r st i l1 regards himself to be and is, in fact,

a,n i.ndepen.dent contractor wfro regularly conducts ttr-e businegs of acting

as a steamship ctrarter and cargo broker; that the income derivecl therefrom'

regardless of wtr-etlr^er characLerized as "commigsionst'orrfdiscountsrrr is

subject to unincorporated busineps tax. The fact that he is also an
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off icer and principal stocktrolder of the corporations which pay the

rendered

v.  State

"commiss ions"  is  o f  no consequence,  as long as the serv j -ces

are par t  o f  h is  regular  bus iness (See Schi r rmeis terrs  Estate

Tax  Commiss ion ,  7  N .Y .  2d , . 708 i  C .C .H .  N .Y .  Tax  Law  -  Chap t . 60 ,

A r t .  23 ,  Un inc .  Bus .  Tax ,  pd r .  19 -507 ) .

C.  That  the penal ty  is  c lear ly  just i f ied,  par t icu lar ly  in  l ight

of the prior determination of the State Tax Commission.

D.  That  the pet i t ion of  Haro ld G.  Wi l l iams,  h.  is  denied and the

not ices of  def ic iency issued January 27,  l -975 are hereby susta ined.

DATED: Albany, New York STATE TAX COMMISSION

JAN 2 1e80
STATE TAX COMMTSSION

COMMISSIONER


