
t t

STATE OF NEW YORK
STATE TAX COMMISSION

fn the Hatter of the petit.ion

o f

Whitehouse & Co.

cfo Kenneth R. McGuire

for Redeterminat ion of a Def ic iency or a Revision

of a Determination or a Refund of

Unincorporated Business Tax

under Article 23 of the Tax law

for the Year 1967.

AI'I'IDAVIT OF MAITING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Fi.nance, over 18 years of age, and that on the

1lth day of January, 1980, he served the within not ice of Decision by cert i f ied

mai l  upon Whitehouse & Co.,  cfo Kenneth R. l {cGuire, the pet i t ioner in the within

proceeding, by enclosing a Lrue copy thereof in a securely sealed postpaid

wrapper addressed as fol lows:

Whitehouse & Co.
c/o Kenneth R. McGuire
Sui te  1113,  150 Broadway
New York, NY 10038

and by deposit ing same enclosed in a postpaid
(post off ice or off icial depository) under the
United States Postal Service within the State

That deponent further says that the said

and that the address set forth on said wrapper
pet i t ioner .

Sworn to before me this

l1th day of January, 1980.

properly addressed wrapper in a

exclusive care and custody of the

of New York.

addressee is t the pet i t ioner herein

is the last known address of the
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of a Determination or a Refund of

Unincorporated Business Tax

under Article 23 of the Tax law
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AFFIDAVIT OF MAII,ING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

1lth day of January, 1980, he served the within not ice of Decision by cert i f ied

mai l  upon the representat ive of the pet iLioner in the within proceeding, by

enclosing a true copy thereof in a securely sealed postpaid vrrapper addressed as

fo l lows:

Sirs
Edwin A. McGuire & Kenneth R. McGuire
Suite 1113, 150 Broadway
New York, Ny 10039

and by deposit ing same enclosed in a posLpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service within the State of New york.

That deponent further says that the said addressee is the representative of

the pet i t ioner herei-n and that the address set forth on said wrapper is the last

knor,yn address of the representative of the petitpner.

.1, /

sworn ro berore me rhis ( | | / t
11th day of January, 1980. V , V A/4



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 1?227

January  11 ,  1980

l{hitehouse & Co.
c/o Kenneth R. McGuire
Su i te  1113,  150 Broadway
New York, NY 10038

Gentlemen:

Please take not ice of the Decision of the State Tax Comrnission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) IZZ of the Tax Law, any proceeding in court  to review
an adverse decision by the State Tax Conmission can only be inst i tuted under
Art ic le 7B of the Civi l  Pract ice laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision mav be addressed to:

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel
Albany, New York 12227
Phone # (518) 457-624A

Very truly yours,

STATE TAX COMMISSION

Peti l ioner '  s Representat ive
Edwin A. McGuire & Kenneth R. McGuire
Su i te  1113,  150 Broadway
New York, NY 10038
Taxing Bureauf s Representat ive
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STAf,E OF NEI/{ YORK

STAfE TAX CCI4MISSION

In ttre Matter of the PeLltion

of

WI{ITETIoIJSE & CCI/IPAI{Y

for Redetermination of a Deficienqg or
for Refi,:nd of Unincorporated Business
Tax tmder Artlcl-e 23 of ttre Tax Iat for
the Year L967.

1. Petitloner,

strip return for 1967,

returntt.

Petitioner, lihitelrouse & Corpany, c/o Kennettr R. l4cGuire, Esg., Suite 1113,

150 Broadroay, Neirar York, New York 10038, filed a petition for redeterrnination of

a deficienqf or for refixrd of r:ninrcrporated business tax under Article 23 of

tte Tax Lan for tIrc year 1967 (File No. 01948).

A forrnal hearing was held before Nigel G. Wright, Hearing Officer, at the

offices of ttre State Ta< Conrnission, 80 Cerrtre Street, Ner York, Nei^r York, on

l4ay 2, 1973 at 2:30 P.M. Petitioner appeared Lryr ffiwin A. l{cGuire and l(enne*I R.

l4cGuj-re, Esqs. Ttre Inccne Ta< Bureau appeared b1z Saul Heckelnran, Esg. (Solonxrn

Sies, Esq., of cor:nsel) .

!{hether ttre deferred gain derived frcnn tLre sale of a Ns,r York StocJ< $<change

seat was subject to unincor;nrated business tax, wlere no principal palznents

were received eittrer in tlre year of sale or sr:lcsequent tkereto.

FINDNGS OF FACT

DECISICN

Whitetrouse & Conpany, ti:rely filed a Ns,r York State partner-

on which it indicated ttrat said return was a "firlal
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2. On April LOt Lg72t ttre Incqre Tax Bureau issued a Notice of Deficienqg

asserting unincorporated business ta>< of $17 J20.00, plus interest of $4'096.30'

for a total of $2L,2L6.30. Said Notice \^ras issued on ttp grounds that the sale

of a stocJ< e><cknnge seat was sr:bject to Ns^r York inincvorgnrated business tax.

3. Petitioner was a stockbrokerage firm wtrich carried on business solely

wittr-in New York State. The Decenber 31, 1953 Articles of Co-Parbnership provided

that partrrer Berton J. Delmhorst would contrjJoute $20,000.00 plus the use of h-is

nenbership in ttre Nerr,r York Stock Exchange ("Exctnnge") to said parbnership.

Petitloner agn:eed. to pay ttre nenbership drres and e>q)enses levied by the Exctrange.

Said epenses were deducted by the parEnerstrip as general openses.

4. Ttre partnership agareenent of Whitetrouse & Conpany also provided that

all otber pareners were to make specified cash contrjJcutions to capital, on

wkrich ttrey would be paid interest at ttre rate of 4 VzZ per anntnn. .Also,

parbner Berbon J. Delmhorst would be paid interest at tlre rate of 4 VzZ on ttte

market value of his nenbersh:ip rnarket value to be redetermined eactt

npnth. fhe agreenent furblrer provided that said stocl< occhange seat shall be an

asset of ttre partnership insofar as nny be necessary for the protecEion of

creditors of the firm, and because tlre Constitution and Rules of the Exchange

required it to be so. It was also understood and agreed to anxrng ttre parties

ttrat said nenbership r,vould remain tlre personal property of Berton J. Delmhorst.

5. Or Decenber 28, L967, partner Berton J. Delmhorst agreed to sell his

stocil< exchange seat to his ssn for ttre sun of $4571000.00, pursuant to a volun-

ta:c'1r palment subordination agreenent. The ag[ieerent p:ovided ttrat ttre prjncipal

would be due only utrrcn ttre sonrs death or inconpetenqf, or if the son ceased to

be a nerber of the Exctrange, or if tJp son becane insolverrt, barkrq)t, or if he

was suspended by the Exctrange, in vhich case Berton Delrrrtrorst had a right to

denrand ttrat his son sell tlre seat. No principal gnlznents were rnade during the

year at issue and, irr fact, no principal palznents were nrade r.p to ttre tine of
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tkre fortnal hearing.

A. Tkrat section 705 of ttre Ta< Lavr prowides ttre follcradng:

Unincorporated br:siness gross incone reans tlre sr-un of the
iterns of inccne and gain of tkre business, of whatever kjnd
and in whatever form paid, inc_ll:dable in gnoss incqre for
the r incruding

business,
or frqn liguidation of ttre business, or from collection
of instalLrent obligations of tkre business. (ftrphasis
supplied. )

Therefore, since no princitrnl payrerrts hrere received, ttre deferred gain

derived frcrn ttre sale of ttre stocJ< exctrange seat was not subject to r:nincor-

trnrated br:.sj-ness tax.

B. That the petition of Whritetror,:se & Co. is granted and ttre Notice of

Deficienqg issued on April I0, L972 is cancelled.

DtfIED: Albany, Nen^r York {TAIE TAX CO}4i1ISSION
U,.-'-':j^;J" 1

JAN 1 1 1980


