
STATE OF NEW YORK
STATE TAX COMMISSION

In  the Mat ter

James P. ltre1sh

for  Redeterminat ion of  a

of  a Determinat ion or  a

Unincorporated Business

under Ar t ic le  23 of  the

the Pet i t ion

Deficiency or a Revision

Refund of

Tax

Tax Law

AFFIDAVIT OF MAII,ING

o f

o f

f o r  t h e  Y e a r s  I 9 7 2 . L 9 7 3 .

State of  New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of  the Department  of  Taxat ion and Finance,  over  18 years of  age,  and that  on the

12th day of  December,  1980,  he served the wi th in not ice of  Decis ion by cer t i f ied

mai l  upon James P.  Welsh,  the pet i t ioner  in  the wi th in proceeding,  by enclos ing

a Lrue copy thereof  in  a securely  sealed postpaid r , rTrapper addressed as fo l lows:

James P. Wel-sh
504 Brantwood Dr.
Snyder, NY 14226

and by deposit ing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

United States Postal  Service within the State

That deponent further says that the said

and that the address set forth on sai-d wrapper

pet i t ioner .

Sworn to before me this

properly addressed wrapper in a

exclusive care and custodv of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the

-'t* 

,)

day of December, 1980



STATE OF NEW YORK
STATE TAX COMMISSTON

fn the Mat ter  of  the Pet i t ion

o f

James P.  h le lsh

fo r  the  Years  L972.7973.

State of New York

County of Albany

Jay Vredenburg, being dul5r sworn, deposes and says that he is an employee

of  the Department  of  Taxat ion and Finance,  over  18 years of  age,  and that  on the

12th day of  December,  1980,  he served the wi th in not ice of  Decis i -on by cer t i f ied

mai l  upon Joseph D.  Brendle the representat ive of  the pet i t ioner  in  the wi th in

proceeding,  by enclos ing a t rue copy thereof  in  a securely  sealed postpaid

wrapper addressed as fo l lows:

Mr. Joseph D. Brendle
64 Karan Dr .
Tonawanda, NY

and by deposi t ing same enclosed in a postpaid proper ly  addressed wrapper in  a

(post  of f ice or  of f ic ia l  deposiLory)  under the exclus ive care and custody of  the

Uni ted States Posta l  Serv ice wi th in the State of  New York.

That  deponent  fur ther  says that  the said addressee is  the representat ive of

the pet i t ioner  here in and that  the address set  for th on said wrapper i -s  the last

/' ')

for Redetermination of a

of  a Determinat ion or  a

Unincorporated Business

under Ar t ic le  23 of  the

Def ic iency or  a Revis ion

Refund of

Tax

Tax Law

AFTIDAVIT OF MAILING

t .10ne

12th  day  o f  December ,  1980.

/i
\*/



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

December  12 ,  1980

James P.  Welsh
504 Brantwood Dr.
Snyder,  NY 14226

Dear  Mr .  L l e l sh :

Please take not ice of  the Decis ion of  the State Tax Commission enclosed
herewi th.

You have now exhausted your right of review at the administrative level.
Pursuant  to sect ion(s)  722 of  the Tax law,  any proceeding in  cour t  to  rev iew
an adverse decis ion by the State Tax Commission can only be inst iLuted under
Art ic le  78 of  the Civ i l  Pract ice Laws and Ru1es,  and must  be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the date of  th is  not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to:

NYS Dept .  Taxat ion  and F inance
Deputy  Commiss ioner  and Counse l
A l b a n y ,  N e w  Y o r k  1 ? 2 2 7
Phone # (518) 457-624A

Very truly yours,

STATE TAX COMMISSION

Pet. i t ioner '  s Representat ive
Joseph D. Brendle
64 Karan Dr.
Tonawanda, NY
Taxing Bureau' s Representat ive



STATE OF Nm'f YORK

STT{TE TAX @MMISSIC'N

In the l4atter of tkre Peti tion :

of

JAI4ES P. WEf,.SII DECISION

for Redeterrnination of a Deficiency or :
for Refirnd of Unincorporated Business
Tax urder Article 23 of ttre Ta< Law :
for the Years 1972 and 1973.

Petitioner, James P. We1sh, 504 Bnarrbrcod Drive, Snyder, Nsr York L4226,

filed a. petition for redeterrnination of a deficienq,' or for refirrd of unin-

corporated business tax urder Articte 23 of the Tax Law for the years L972 arfr'

L973 (r'iIe lilo. 13999) .

A snell claims hearing was held before Carl P. Vfright, Hearing Officer,

at the offices of the State Toc Conmj-ssion, C,enesee Building' One W. @nesse

Street, Buffalo, New York, on April 23t L9B0 aL 2245 P.M. Petitioner, Janes P.

We1sh, appeared wittr Joseph D. Brendle. ltre A*rdit Division appeared by

Ra1ph J. Vecchio, Esq. (Patricia L. Brtrnbaugh, Esq., of counsel) -

ISSUE

Vihether petitioner's activities as an electrical engineer constitute the

practice of a profession exenpt from unincorporated. business tax.

FINDINGS OF FASI

1. Petitioner, james P. Welsh, ard Althea E. Welsh, his wife, fited

New York State ccnrbined incsme tax returns for L972 ffi L973. Itr. Welsh

reported. income received as a researcher and a crcnsultant. Pet-itj-oner did nct

file any unincorporated business tax returns for the years at issue.



- 2 -

2. On Septerber 29t L975, the Audit Divj-sion issued a ldctice of Defi-

ciency arxl orplanatory Statenent of Audit Changes against petitioner for L972

dd L973t inposing r.rrj-norporated business tax of $1r086.42 plus interest.

Tlre deficj-ency was issued. on ttre gror.rds ttnt the activities of petitioner

constituted the carrying on of an r:nincorporated business subject to unin-

cortrnrated business tar<.

3. Petitioner, James P. We1sh, received a degree in electrical engineer-

ing frcm Carnegie Institute of Technology in 1938 ard has taken graduate study

at thre Univensity of Buffalo ard Cornel.i University. He did not, have a pro-

fessional ergineer's license sjnce his work never required one.

4. Petitionerr ,Jarnes P. Welsh, authored ttre Air Force and lbr4rr's Ttrermal

Design l{anuals ard pioneered in tlre tlrermal managen*rt of electronics systsns

ard ttre related aspects of reliability. Petitioner, James P. Welsh' has over

25 years of e>perience, as both project djrector ard staff fiember, in research

associated with military ard aerospace electron-ics. He also has orperience in

ccnnnrnicati-ons, instrurnentation, thenrpdynamics of electronics, acoustics,

reliability, rniniaturization, rnieoelectronics, soLid-state physics' systent

engineerirg ared electron device teclurologXz. He has been responsible for

research in the fields of coolj-ng of electronic eqripnent, reliability (wittt

enphasis on thernnL reliability) r rni-ssile teleneterlng a4 gruidance tectrniques'

conmunications systens, specialized antennas, instnrnentation ard transducers,

solid-state ard electron devices, thenrpdynafiLics, fire control systenus, thernpelectric

coolj-ng, advanced IFE. techniques, ard precise tjne ard fregueruaz cont:ol.

Petitioner has over 25 years of orpenience jn research in techniqr:es for

cooling electronic ard. electrical equipxrent,. He was project director ard

princitrnl j-rnzestigator for seven continuing research progr.ams for the developnent
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of cooling techniques for shipboard electronic eguipnent sponsored by ttre U.S.

Navy Bureau of Ships. A1so, he has had seven years of sirnilar responsibility

for eight Air Force ard IBI{ electronic eguiprent crooling prog!.ams. He has

also been responsible for thernral studies of high-terperab.:re (500 C) electronic

equilxrent ard ccnrponents urder Navy sponsorship, for studies @ncerned witlr

the thermal aspects of 2000 F antennas, ard for spaceeaft oooling stuities ard

microelectronic cooling investigations.

In L967, petitioner was elected a Fello\rr of the rm':n with the follo,ving

citation: "For hj.s contrija:tions to thermal nreasurement and cpoling of

electronic equipnerrt. "

Petj-tioner is listed in !{ho's trt/}ro in Science, Who's Who in lfrcr1d Aviation,

and American Men of Science. He has auttrored 58 technical papers ard publica-

tions. For I0 years, he was tLre alternate delegate to the Radio Ttechnical

@ntuission for Aeronautics.

Petitioner is the co-inventor of the basic patent on the Duel Heat Pipe

witlr Electronic Control of Thrermal Corductance - U.S. Patent Nc. 3,6I4t9BLl

October L97L. He holds tr'lo (2) other patents vuhich are assignd to the

Departrrent. of Defense.

5. In l-971, petitionerr Janes P. Welsh, founded a "Ttrinl< Tank" called

Thermal Technology Laboratory (hereinafter TIT,). At TIL, Ivf . Welsh has been

responsiJcle for the technical direction and. managenent of contracts for ttre

development of lightweight high pcr^/er transfornens, for tkre deveLopnent of

lightweight very high power transformer/rectifier units ard for tlrernral

systems nnnagsnent ard tlrermal reliability analysis for a classified high

power ECM system.
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TTL is staffed by a srna11 group of senior research engineers ard scien-

tists wLro have had collectively over seventy years of specialized expenience

in thrernral reliability, tLrerrnal systems managenent, and ooling of h-igh power

density electronics. Headed by petitioner, James P" Welsh, Fellcnv TFF:E, wLro

is a well knovrn expert in these areas, TIL has been engaged in the research

assocjated witkr the diagrrosis ard solution of ttrennal problenrs in military

electronic systerns ard, based on tlre application of advanced therrnal techniques,

the developnent of verlz high porer densiQr lou specific weight electrcnragnetic

devices. Itre cooling mettrods for these devices range frcrn efficiently designed

free convection to exotic boiling liguid systerns. l4ost of ttre design of *rese

systems j-s done witLr the aid of specially develo@ interactive ccnputer

progralns vdrich permit consideraLi-on of at1 pertinent paraneters for optjrrnrm

system design.

A1so, research associated with the tLrerrnal reliability of, packaging of,

heat transfer in, ard cooling of nrilitary electronic eqr:iprrent. For e><anple,

TTL ccrnpleted a contract for Study of Tkrerrnal Interface for Standard Electronic

lcbdules for the I{AFI, and j-nvestigated the packaging and tLrermal desigrn of

SHP lbdules for NA\/EX.;EX. fn addition, TIL prepared a ccnrprehensive for-rr (4)

volune NAVY Therrnal Design Hardbook for engineers designing military electronic

equipment. this 835 page docr:unerrt is ttre cumulation of over tvo decades of

research in the ttrerrnal desigrn of military electronic equigrnentr s5ronsored b)'

the USAF and the NaW. The official title is "Reliability llandbook for Threrrnal

Applications.

Under USAF Contracts, TIL conducted tlrerrnal analyses ard reliability

predictions for the AN/AIO-99 ECM system, which uas to be fipdified for jnstalla-

tion in the EF-lIlA. As part of thj-s program, TIL prcnzided therrnal rnanagerent

irrputs ard assisted in tLre establishnent of ttre retiability goals ard tlrerrnal
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performance requirennents for this new USAF systen. Conputer aided desigrn

programs were used extensively on this program.

Later, urder another USAF Contract, fIL established ttre peak operating

terperatures of critical coryonent parts throughout this oonplex systan (lilaW

version) by conducting operational flight ard. berrch tests at a lr{avy facility.

Ttris established valid criteria, a data base, and uglated goals for tlre ttrerrnal

reliability of the usAF m'-ulA systsn noqr urder devel.oprent.

ln L972 and 1973' TIT, corpleted two Air Force sponsored programs for ttre

develolxrent of lightweight hi-gh pc&rer transforrnens. TIL also conpleted- ttre

developnent of tr,vo high porer transformen/reciifier units fon the U.S. Army.

F\rther, TIL was corpletirrg a strrdy of the po\^rer aorditioning for high pcnrver

EG{ sys@rs of the 90's.

6. Petitionerrs, James P. Welsh, activities in 1972 and 1973 was restricted

to applied research ard developrent. Petitioner's only custCIner is tlre U.S.

C;ovsnmer.r.t (usAF, Na.ny', Al-rry/, NASA, etc.), and his output is new tectrrical

information. Petitioner does not nnrrufactr:re any products in the usual sense.

Hoareverr petitioner will- fabricate e:cperimental mcdels and trardrryare to verify

research results only. Grer B0 pencent, of trls gross inone is derived frcnr

p*sonal services.

CONCLUSIONS OF I,A!V

A. Tr'at 20 }{YCRR 203.II(b) (I) (i) provides:

"[T]he term other profession includes arry occupation
or vocation in vfiich a professed knorr,fledge of sone
department of science or leardrg, gained by a pro-
longed course of specialized jnstruction ard study,
is used by its practi-cal application to the affaj_rs
of otters, eitLr* advising, guiding or teactring tkrem... "

ft is evident frcnr petitionerrs educational backgrourd ard the natr:re of

services which he rerdered that his activities were of a professional natr:re.
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B. That the activities of petitioner, Janes P. Welsh, as electrical

engineer during tLre years in issue, constituted the practice of a profession;

threrefore, said practice is not deenred to be an unincorporated tr.rsj-ness witlrin

the intent a,nd reaning of section 703 (c) of thre Ta:< I;aw.

C. Ttrat petitioner's services rerdered to agencies of ttre Federal

gcverrunent were not services dealing with the conduct of h-rsiness itself. As

such, the inccnre derivd therefrcrn is erenpt frcrn the irrposition of unincorlnrated

busjness tax withjn the meaning ard intent of section 703 (c) of the Ta:< Iaw.

(Matter of Petition of I-ernrnt K. Richardson, State To< @ntnission decision

My  2 ,  1980 . )

D. Ttrat ttre petition of Janes P. We1sh is granted and ttre Notice of

Deficiency issued Septemk 29, L975 is hereby cancelled.

DATED: Albany, New York

DEC 1 a rsso


