
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter

Henry ldeiner

the Pet i t ion

AFFIDAVIT OF MAIIING

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Unincorporated Business Tax

under Art ic le 23 of the Tax law

for  the  Years  1971 -  1973.

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

l8th day of July,  1980, he served the within not ice of Decision by cert i f ied

mai l  upon Henry Weiner,  the pet i t ioner in the within proceeding, by enclosing a

true copy thereof in a securely sealed postpaid wrapper addressed as fol lows:

Henry Weiner
1055 Esplanade Avenue
Bronx, NY 10461

and by deposit ing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

Unit .ed States Postal  Service within the State

That deponent further says that the said

and that the address set forth on said l rrapper

pet i t ioner .

Sworn to before me this

l8 th  day  o f  Ju ly ,  1980.

o f

o f

properly addressed wrapper in a

exclusive care and custodv of the

of New York.

addressee is the pet i t . ioner herein

is the last known address of the



STATE OF NFW YORK
STATE TAX COMMISSION

ALBANY/  NEW YORK 12227

JuIy 18,  1980

Henry Weiner
1055 Esplanade Avenue
Bronx, NY 70467

Dear  Mr .  Weiner :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) tZZ of the Tax Law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the Stat.e of Nel+ York, Albany County, within 4 months from
the date of this not ice.

Inquir ies concerning the computation of tax due or refund al lowed in
accordance wi th  th is  dec is ion may be addressed to:

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel
Albany,  New York 12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner rs  RepresenLat ive

Taxing Bureau' s Representat ive



STATE OF NEW YORK

STATE TAX COMMISS]ON

In the Matter of the Pet i t ion

o f

I{ENRY I,iEIMR

for Redeterminat ion of a Def ic iency or
for Refund of Unincorporated Business Tax
under Art ic le 23 of the Tax Law for the
Years  1977,  7972 and,  t973.

DECISION

Pet iL ioner ,  Henry  Weiner ,  1055 Esp lanade Avenue,  Bronx ,  New York  10461,

f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of unincor-

porated business tax under Art ic le 23 of the Tax Law for the vears lg7l ,  Ig72

a n d  1 9 7 3  ( F i l e  N o .  2 0 9 5 1 ) .

A smal l  c laims hearing was held before Joseph Chyrywaty, Hearing 0ff icer,

at t 'he off ices of the Stat.e Tax Commission, Two World Trade Center,  New York,

New York ,  on  February  4 ,  1980 a t  1 :15  P.M.  Pet i t ioner  appeared pro  se .  The

Aud i t  D iv is ion  appeared by  Rarph J .  vecch io ,  Esq.  (A l  Schwar tz ,  Esq. ,  o f

c o u n s e l ) .

ISSIE

Whether pet i t ioner Henry l {einer 's act iv j- t ies as a salesman, is exempt

from unincorporated busj-ness tax as an employee.

FINDINGS OF FACT

1. Pet i t ioner Henry Weiner,  and Selma Weiner,  his wife,  f i led New York

SLate combined income tax resident returns for the subject years. Pet i t ioner

Henry Weiner did not f i le unincorporated business tax returns for said years.

2 .  The Aud i t  D iv is ion  he ld  pe t i t ioner 's  occupaL ion ,  as  repor ted  on  the

New York  S ta te  income tax  re tu rn  as  a t tBroker t t ,  sub jec t  to  the  un incorpora ted

bus iness  tax .  Accord ing lyn  on  September  26 ,  7977,  the  Aud i t  D iv is ion  issued a
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Not ice  o f  Def ic iency  fo r  1977,  7972 and,  1973,  in  the  amount  o f  $1 ,269.00  fo r

un incorpora ted  bus iness  tax ,  p lus  $390.51  in  in te res t ,  fo r  a  to ta l  due o f

$ 1 , 6 5 9 . 5 1 .

3 .  Pet i t ioner  Henry  Weiner  so l i c i ted  sa les  o f  goods  fo r  Senco Fabr ics

Corpora t ion  ( "Senco" )  pursuanL to  a  cont rac t  da ted  February  26 ,  1971.  Pet i t ioner rs

conLract with Senco provided, in relevant part ,  that al l  orders obtained by

him were to be placed with Senco. Senco reserved the r ight to refuse any

orders obt.ained by pet i t ioner.

The contract.  further provided that pet i t ioner was retained by Senco

as an independent commission salesman, and, for services as a salesman, Senco

was to pay pet i t ioner a commission on the net amount of shipments made by

Senco on sales. During the effect ive period of the agreement Senco shal l

advance,  aga insL  commiss ion  to  be  earned,  $300.00  a t  the  end o f  each week.

PursuanL to Lhe contract,  pet iLioner was to devote appropriate Lime and attent ion

to dut ies as salesman, except that he was afforded the pr iv i lege of sel l ing

nonconf l icLing l ines of fabr ics for others. He was to perform such other

services pertaining to sel l ing as may be required.

4. Pet i t ioner contended that in addit ion Lo being an outside salesman

for  Senco,  he  was a lso  a  purchas ing  agent  and on  occas ion  per fo rmed c le r ica l

services for which he received a vreekly advance. The advance was appl ied

against.  al l  work performed by pet i t ioner for Senco. He contended that the

advance was al l  he received for services rendered. and he did not receive a

commis s ion.

The pet i t ioner obtained leads from various individuals as to which

manufac turers  o r  jobbers  requ i red  Senco 's  fabr ics .  Pet i t ioner  a lso  made

arrangements for the purchase of fabr ics by Senco from organizat ions going out

o f  bus iness .  For  the  leads  fu rn ished pe t i t ioner  by  these var ious  ind iv idua ls ,
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h e  p a i d  a  " f i n d e r ' s  f e e " .

Pet i t ioner  was no t  re imbursed by  Senco fo r  f inder 's  fees ,  nor  was

pet i t ioner reimbursed by Senco for t ravel ing, telephone or other miscel laneous

expense incurred by him for Senco.

Senco d id  no t  w i thho ld  tax  o f  any  k ind  f rom pet i t ioner 's  "commiss ion" .

5. Pet i t ioner prepared his own dai ly l t inerary as to where and whom he

would cal l  upon in furtherance of his dut ies. Senco was concerned only with

results obtained by pet i t ioner and not ni th his means adopted. Pet i t ionerts

agreement with Senco permit ted him "free wheel ing" and his only duty to Senco

was to terephone i ts president and inform him of results obtained.

CONCTUSIONS OI'LAW

A. That the act iv i t . ies of pet i t ioner Henry Weiner for subject years was

not subject to the control  and direct ion of his pr incipal.  That pet i t ioner

was lef t  essent ial ly unguided by Senco, which was only interested in the

results obtained. Therefore, the act iv i t ies engaged in by the pet i t ioner

const i tuted the carrying on of an unincorporated business in accordance with

Lhe meaning and intent of  sect ion 703 of the Tax law.

B. That the pet i t ion of Henry Weiner is denied and the Not ice of Def ic iency

issued September 26, \977 rs sustained, Logether with such addit ional interest

as may be lawful ly owing.

DATED: Albany, New York

JUL 1 g I9BO
COMMISSION

COMMISSIONER


