STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Petition
of
Arthur Vogel
AFFIDAVIT OF MAILING

for Redetermination of a Deficiency or a Revision
of a Determination or a Refund of
Unincorporated Business Tax
under Article 23 of the Tax Law
for the Years 1972 & 1973.

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxation and Finance, over 18 years of age, and that on the
19th day of September, 1980, he served the within notice of Decision by
certified mail upon Arthur Vogel, the petitioner in the within proceeding, by
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed as
follows:

Arthur Vogel
2900 N.W. 23rd Ct.
Boca Raton, FL 33431
and by depositing same enclosed in a postpaid properly addressed wrapper in a

(post office or official depository) under the exclusive care and custody of the
United States Postal Service within the State of New York.

That deponent further says that the said addressee is the petitioner herein
and that the address set forth on said wrapper is the last known address of the

petitioner.

Sworn to before me this

192?\d§§;gj September, 1980.
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STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Petition
of
Arthur Vogel
AFFIDAVIT OF MAILING

for Redetermination of a Deficiency or a Revision
of a Determination or a Refund of
Unincorporated Business Tax
under Article 23 of the Tax Law
for the Years 1972 & 1973.

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxation and Finance, over 18 years of age, and that on the
19th day of September, 1980, he served the within notice of Decision by
certified mail upon David Sussman the representative of the petitioner in the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as follows:

Mr. David Sussman
Reminick, Aarons & Co.
575 Madison Ave.

New York, NY 10022

and by depositing same enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) under the exclusive care and custody of the
United States Postal Service within the State of New York.

That deponent further says that the said addressee is the representative of
the petitioner herein and that the address set forth on said wrapper is the last

known address of the representative of the petitioner.

Sworn to before me this
19tb of Sep ember, 1980




STATE OF NEW YORK
STATE TAX COMMISSION
ALBANY, NEW YORK 12227

September 19, 1980

Arthur Vogel
2900 N.W. 23rd Ct.
Boca Raton, FL 33431

Dear Mr. Vogel:

Please take notice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to section(s) 722 of the Tax Law, any proceeding in court to review
an adverse decision by the State Tax Commission can only be instituted under
Article 78 of the Civil Practice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the date of this notice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to:

NYS Dept. Taxation and Finance
Deputy Commissioner and Counsel
Albany, New York 12227

Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

cc: Petitioner's Representative
David Sussman
Reminick, Aarons & Co.
575 Madison Ave.
New York, NY 10022
Taxing Bureau's Representative



 STATE OF NEW YORK -

| STATE TAX COMMISSION

 In the Matter of thePetitlon
"for mdetermnatlcn of a Deficiency or - k
~ for Refund of Unincorporated Business -

TaxmﬂerArtlcleZ3oftlmTaxIawforb~‘: : R
)f<theYears 1972andl973. Ty R EEE E LY

| Petitmner, Arthur Vogel 2900 North West 23rd Court, Boca Raton, Flcu:':l.da -

| 33431 flled a petitlon for redetennmatlon of a deficiency or for refund of
: ,;,unimorporated bus:mess tax under Article 23 of the Tax Taw for the yaars 1972
and 1973 (File No. 18146). - | §
| .A small cla:ms hearmg was held before Willm Valca.rcel, Hearing Offica:, "

fat the Offlces of the State Tax Commission, 'mo World Trade Center, New York,
 New York, on Jarmary 3, 1980 at 9:00 AM. Petitioner, Art:mr vogel, appeared

| ‘_‘,with David Sussman, CPA. The Aud:Lt Dlvision appearea by Ralph J. Vecchio, :
‘ (Angelo A. Scopellito, ESq. ' of cmmsel) |

ISSUE
| Whether the inccme derived fran petltioner s act:.vitiw is subject to
the muncorporated msimss tax.
 FINDINGS OF FACI‘

: l Petitloner, Artl'mr Vogel, f:Lled New York State ixmne tax resldent
‘gremrns for the years 1972 and 1973, onwhichhemported eamed income fmm

:vth.S real estate act:.vities as follows , = e
, SR  ~197’2 SRR 1973 ’
Salary e . $9,000.00  $10,800.00 .
.. Other Income - 52,631.83 oo oo T
s Businass :mccme S .1 40,680.00







Petitioner did not file unincorporated business tax returns for the

- years 1972 and 1973 upon his accountant's advice.

2. On Jam;lary 24, 1977, the Audit Division issued a Notice of Deficiency
in the sum of $6, 781 49 for the vears 1972 ard 1973, along with an explanatm:y
Statement of Audit Changes, on which the "other income" of $52,631.83 ard the
"business income" of $40, 680.00 (supra) was held subject to the unincorporated
business tax.” In addition, ‘penalties gxrsuant to section 685(a) (1) and 685 (a) (2)
of the Tax law ware :urposed

- 3. Petitioner, Arthur Vogel, is a 1icensed real estate broker and was
reta.med by the Sy Vogel Realty Company ("Oanpany"), a New York firm owned and
operated by petitioner's b:rother The Cmpany was pr:marily engaged in the
purchase and sale of urxieveloped land. ; 7

~ '4.‘ Petitioner s duties oons:.sted of eolic:LtJng hulders and developers B
for the purpose of sellmg or- acqu;:.ring real property. Petitioner was oanpensated
on a salary bas:.s (subject to the mtkﬂxolding of F.I.C.A. tax) plus comissions.

’5. Petitioner was provided with offz.ce and secretarial services - by the

Ccmpany Altmughhehadno fixed working hours, petitioner was required to ,‘ S
’report all his activities and whereabouts to the Company on a daily basis. '
All sales a.nd acquisz.tims were subject to the approval of the Company.

6. Sinoe 1962, petitioner maintained an oral agreenent With the Carpany

’whereky he agreed not to repn:‘esent other firms and to devote all of his woa:'king

time -and effort;s to the Company. During the years 1972 and 1973, petitioner <

'solelyr@resentedthecaxpanyandearnedasalary plusthecomnlssionmcmxe

at issue, excluswely frcm them






| 7. Petiticmer was occasmnally allowed tonwestintheg:rchase of
'undeveloped 1and. At sw::h time, petitio:m became part owner of a particular
parcel, along with his krother and other investors. Petitioner, his brother, |
and the other investors shared in the cost, mamtenance and subsequent profit
(or loss) of the propar:ty in accordance with their percentage of mmerslu.p. |

: Howeven:', pet.ttlomr s part1c1pation in these mvestments was limited to the

N extent allowed by the Ocmpany | o _ |

8. The Audlt mvismn recoﬁmenied that the penalties mposed p.xrsuant

to section 685(a) (1) and 685 (a) (2) of the Tax Law be cancelled for reasonable .
e 'cause V

CONCLUSIONSOF]’.AW

A mat sufflclent direction and control vas anerc.lsed by the Sy Vogel
‘ Realty Gmxpany s0 as to cause pet:.tlonm:, Arttmr ngel, t'o beoane its arployee

"mthm the meaning and mtent of sectim 703(b) of the Tax Iaw, and accoxdi.rgly,s_ '

the income derived therefmn 1s not subject to the umncorpozrated busin&ss

'l‘natthepetltimofArtlerogel is grantedaxﬂtheNotmeof L
s 1972 and 1973 is cancelled. |

,Deficz.ency issued Jamary 24, 1977 fcu: the
DATED: Albany, New York '

~ SEP 191980

/

TE TAX CCI\'.'IMISSION







