STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Petition
of
Anthony C. Vilardi
AFFIDAVIT OF MAILING

for Redetermination of a Deficiency or a Revision
of a Determination or a Refund of
Unincorporated Business Tax
under Article 23 of the Tax Law
for the Year 1973.

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxation and Finance, over 18 years of age, and that on the
19th day of September, 1980, he served the within notice of Decision by
certified mail upon Anthony C. Vilardi, the petitioner in the within proceeding,
by enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
as follows:

Anthony C. Vilardi
123 Valentine La., Apt. 6
Yonkers, NY 10705
and by depositing same enclosed in a postpaid properly addressed wrapper in a

(post office or official depository) under the exclusive care and custody of the
United States Postal Service within the State of New York.

That deponent further says that the said addressee is the petitioner herein
and that the address set forth on said wrapper is the last known address of the

petitioner.

Sworn to before me this

192;ﬁi%y;?f September,/;ijfgr/,i7 5
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7 77




.:” ;
( —/

STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Petition
of
Anthony C. Vilardi
AFFIDAVIT OF MAILING
for Redetermination of a Deficiency or a Revision
of a Determination or a Refund of
Unincorporated Business Tax
under Article 23 of the Tax Law
for the Year 1973.

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxation and Finance, over 18 years of age, and that on the
19th day of September, 1980, he served the within notice of Decision by
certified mail upon Daniel Zimmer the representative of the petitioner in the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as follows:

Mr. Daniel Zimmer
1115 Main St.
Bridgeport, CT 06604

and by depositing same enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) under the exclusive care and custody of the
United States Postal Service within the State of New York.

That deponent further says that the said addressee is the representative of
the petitioner herein and that the address set forth on said wrapper is the last

known address of the representative of the petitioner.

Sworn to before me this
19t

—day o;;?ember, 1980. P
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STATE OF NEW YORK
STATE TAX COMMISSION
ALBANY, NEW YORK 12227

September 19, 1980

Anthony C. Vilardi
123 Valentine La., Apt. 6
Yonkers, NY 10705

Dear Mr. Vilardi:

Please take notice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to section(s) 722 of the Tax Law, any proceeding in court to review
an adverse decision by the State Tax Commission can only be instituted under
Article 78 of the Civil Practice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the date of this notice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to:

NYS Dept. Taxation and Finance
Deputy Commissioner and Counsel
Albany, New York 12227

Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

cc: Petitioner's Representative
Daniel Zimmer
1115 Main St.
Bridgeport, CT 06604
Taxing Bureau's Representative



STATE TAX COMMISSION

In the Matter of the Petition
of v '

Y

ANTHONY C. VILARDI

- for Redetermination of a Deficiency

or for Refund of Unincorporated Business
Tax under Article 230ftheTaxLawfor
the Year 1973.

DECISION

o

Petit:.oner, Anthony C. Vi]ardi 123 Valentine La.ne, ‘Yonkers, New York
10705, filed a petition for redetenninatmn of a deficiency or for refund of
unincorporated business tax ‘under Article 23 of the Tax Law for the yea.r} 1973
(File No. 19231). | | el
A small claims hearing was held before Allen Caplowaith, Hearing Officer,
| at the offices of the State Tax Commission, Two World Trade Center, New York, V
| - New Ycrk, on Novenber 30, 1979 at 9:15 AM. Petitioner appeared by Daniel
Zimmer, CPA. The Audit Division appeamd by Ralph J. Veochio, Esq. (Angelo
Séopellito, Esq., of counsel). |

Whether gain derived by petitioner from the sale of an‘option'rto purchasé
 real pmperty was related to his real estate hrokerage business and subject to
~ the inpositmn of mnmrporatad business tax.

FINDID@S OF FACT

1. Petitioner, Anthony C. Vilardi, tixnaly filed a New York State
Combined Income Tax Return with his wife, Lucy Vilardi, for the year 1973,
wherem he reported a loss of $641.25 from his real estate brokerage business.
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' Attached thereto wes a copy of Federal Schedule D, on which an installment

>gam of $50, 081. 45 was reported for the year 1973, said gadn being chrived

fram the sale of a mal estate option. Petltloner did not file an mirmrporated
busimss tax return for said year

2. On March 28, 1977, the Audit Division issued a Statement of Audit ':
.'rcmangesuopetitioxmwhereinitixmeasedhis mtalnmmpoxmdbyﬂmzo
'percent 1ong-herm capital gain modification required pursuant to secd.on
612(b) (11) of the Tax Law, anri imposed minimm inmme tax on that portion of
saa.dgainwhichwasdetemnedtobeanitanof taxprefeu:enoe Additiomlly,,' ‘
it imposed unincorporated business tax on the income derived fmn the afore-
mntiomd sale of the real estate opt:l.on. v'~Accordinfg1y-, the Audit’ Division
: gissued a Notice 6f Deficiency agamslt‘me petitinner, under the same’date)'
assertingadditmnalpersonal income tax of $704. 61, minitmmmcanetaxof
$922.44, unincorporated business tax of $2,168.10, and interest of $864 04,

for a total due of $4,659. 19. o ' ”

3. Qn April 10, 1979, as the result of a pre*hearing cmferexme, Peti—
tioner, Anthony C. Vilardi, withdrew his petition with respect to issues
ooncarmngpersomlnwometaxarﬂnﬁ.nxmincaretax Acoordingly, 'chesole .
’ ranainuglssuetobedecidedwasvmth&rﬂmgainderivedfmnﬂmsalecf B
the real estateoption was subject to the imposition of \mincorporated business
a4 Petitionercontmﬁedthatthepurchaseardsaleoftheoptimat
issuewasforperml mvestmentptmposes andwasmtcomectadwithhie real
1 estate brokerage businass.

5.‘ On August 26, 1968, petitioner's bnf:otlmr D. Daniel Vilaxdi entared
into an agraemamt to purchase tracts of land in: Pmaghkeepsie, Nesw York, £rom

820 South Road Oorp., 21 Dmris Avanue, Poughke@sie, New York. Pertitioner







‘contended that it was his brother's intention to build a shopping center on

this la.hd'for the productioh of rental mccxne from the ‘oozmercial enterprls&a |
which would be located there. " _ ,

: 6.' On October 26, 1968, petitioner, Anthony C. Vilardi, entered into a
parmershlp agreanent W1th D. Dan:.el V:Llarm and Leandra Vilardi.  Under the

terms of said agreement, petltloner was given a 25 percent interest in the

"real estate option at issue. Petitioner contended that the partnership was

created since his brother, D. Daniel V:Llardl, was unable to acquire sufficient |
funds on hls own +o purchase said real estate.

| 7‘.' On January 14 1970, the option was sold to Lehrich Associates, Inc.
Petitmmr contended that the only reason the option was sold was that the
partnershn.p was unable to obtain mrtgage financing. ,

8. During the year 1973, petitioner received $55,938.87 from the saie,_-

which when mltiplied by his gross profit percentage of 89521, yielded a
proflt of $50, 081 45, ThlS prof:.t was reporbed as a long—-t.em capltal gain

for personal J_noome tax pm:poses, but was not reporb& as inccne for 1m:in—

‘ corporated business tax purposes. T

9. Petltioner mmtamed an office for his real estate brokerage bus:.ness

at 51 East 42nd Street, New York City Said business operated under the name

~of Anthony C. Vilardi.

- 10. ?etltloner reported no real estabe brokerage transact:\,ons for the

o years 1970, 1971 and 1972.

11. The Notice of Deflciency J.ssued March 28, 1977 was basea in part on
a cmputatmn show:mg petitioner's Nw York taxable income bo be $25,657. 00.

“I‘hls cxm;)utation contaimd a subtraction error of $200.00 and the correct

taxable income is $25 457.00.







CONCLUSIONS OF IAW

| A That petitioner, Anthony C. Vilardi was a partner m the partmrship »
of D. Daniel Vilardi, Antmny Vilardi and Ieandra Vilardi, whose sole activity =
) wastnemldingofrealpropertywiththe mtentofpmducingmrtalixmm
thatthegainderlvedfmnthe saleofsaiﬂpropertyconstitutedpartnership

L incmae ‘and was not related to, or incidental to, his activities as a real

estate brokar 'merefore, smd ga:m was not subject to the imposxt:.on of
unmcorporated business 'cax w:i.thln the meamng and intent of section 701 of

- B. 'I‘hattheAuditDivision J.sherebydirectedtomdifyﬂiebbtioeof
/ Deficiency ;,ssued March 28, 1977 by canoelling the mincorporated busmess tax
azxirecmputingtlxepersonalmcaretaxmdnd:ﬁnunmmtaxduetothe
mathematical error indicated in F.mding of Fact "11", supra.

C. That the petition of Anthony C. Vilardi is granted to the extent

indlcated in Oonclusion of Law "B", ..IE_... and is in all other respects dmiad.
DATED: Albany, New York ‘ ‘

SEP 1 9 1380







