
STATE OT NEW YORK
STATE TAX COUMISSION

fn the ilatter of the Petition

o f

Van A1styne, NoeI & Co,

ASFIDAVIT OF MAILING

for Redetermination of a Deficiency or a Revi.sion

of a Determination or a Refund of

Unincorporated Business Tax

under Article 23 of the Tax l.aw

for the Period 12/ l /62-1965 & 1963.

State of Ner* York

Countf of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxation and Finance, ov€r 18 years of age, and that on the

14th day of November, 1980, he served the within notice of Decision by certified

mail upon Van Alstyne, Noel- & Co., the petitioner in the within proceeding, by

enclosing a true copy thereof in a securely sealed postpaid wrapper addressed as

fol lows:

Van Alstyne, Noel & Co.
120 Broadway
Nevr York, NY 1"0005

and by depositing same enclosed io a postpaid properly addressed wrapper

(post office or official depository) under the exclusive care and custody

United States Postal Service within the State of New York.

That deponent further says that the said addressee is the petitioner

and that the address set forth on said wrapper is the last known address

pet. i t ioner.

$worn to before me this

14th day of November, 1980.
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STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter

Van Alstyne, Noel &

the Pet i t iono f

o f

Co

AFFIDAVIT OF MAITING

for Redeterminat ion of a Def ic iency or a Revision

of a Determination or a Refund of

Unincorporated Business Tax

under Article 23 of the Tax Law

for the Period 12/ l /62-1965 & 1968.

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxation and Finance, over 18 years of age, and that on the

L4th day of November, 1980, he served the within not ice of Decision by cert i f ied

mail upon E.E. Finucan & Douglas Greenwood the representative of the petitioner

in the within proceedinS, by enclosing a true copy thereof in a securely sealed

postpaid wrapper addressed as fol lows:

Mr. E"E. Fj-nucan & Douglas Greenwood
Finucan & Greenwood, CPA
l -0  Eas t  40 th  S t .
New York, NY 10016

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal Service within the State of New York.

That deponent further says that the said addressee is the representative of

the petitioner herein and that the address set forth on said wrapper is the last

known address of  the representat ive of  the pet i t ioner .

Sworn to before me this

L4th day of  November,  1980.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

November 14, 1980

Van Alstyne, Noel & Co.
120 Broadway
New York, NY 10005

Gentlemen:

Please take not ice of the Decision of the State Tax Conmission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to section(s) IZZ of the Tax law, any proceeding in court to review
an adverse decision by the State Tax Commission can on1-y be instituted under
Article 78 of the Civil Practice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 uronths from
the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to:

NYS Dept.  Taxat ion and Finance
Deputy  Commiss ioner  and Counse l
A lbany ,  New York  12227
Phone # (518) 457-6240

Very truly yours,

STATE TN( COMI'IISSION

cc; Pet i t ioner 's Representat ive
E.E. Finucan & Douglas Greenwood Finucan & Greenwood, CPA
L0 East 40th St.
New York, NY 10016
Taxing Bureaut s Representative



STNUS Or ml.i 
-YORK

srstrE tN( ccnefiggloN

In thp l4atts of ttre Petition

of

\nN AT^qIYNE, NtrOEL & CO.

fc Redetermi-nation of a Defictencryr e
fan Refurd of Uni-rrcorpcrated rnrsinEss
Ta:< under Article 23 of the T*r law fq
t}E fiscat Years Ending Jaruary 31, 1961 "
ard ,Jaluary 31, 1962, for tte *rort
period fbbnuaqr' Lt L962 to Deceniben 3L,
1962 ard for the Calendar Years 1963,
1964, 1965 ard 1968.

DrcISICN

Petitlcxrer, Van Alstyre, lbeL & Co., L20 Bnodrioay, IiErp Ysk, lbr Yck

10005, filed a petition for redetermination of a deficiency otr fG refirrd of

r:rrincorpcrated brsiness ta:< r:rxler ArEicle 23 af tte Tax l-a$r fe tte fiscal

years endirq Jaruary 31, L96i- ard January 31, 1962, t* 
T 

short period

february L, 1962 to H:gnber 31, 1962 ard fc t}le calendar years 1963, Lg64,

1965 arrl L968 (File No. 0L766)

A for:nat hearirq was held before Nigel G. Wcight, lhring Officer, at

the qffices of t&e Stats Tax mrnission, t\do !{crld trade &nter, Nerd lfilrk,

ldarr York, on July 17, 1975 aL 1:20 P.l't. arrl wrtlrnrecl on Alrgust 5, L976

at 9;15 A.i{. The fwnral hearbq r.ras aontinued to cornlusion befce m$Erd

Johnsor, ilearing Officen, on Jure 24, 1977 at, L2:40 P.M. pegitlorer qppeard

by E. 8.. finucan, CPA, arxl Dcrtigfas trenwmd.f CpA. It€ tudit Divislon 
Tpear€d

by Feter Crotty, Esq. (Alexarder $biss, Bsq. I of corursel) .

ISSUES

I. Whether tk€ lrtcsne Tilc Bureau pnopenly allocated petitioner's ret

hrsiness inccne by usirry tle djrect accontirq npthod.
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II. Whetirer ttre perentage alloqation of stock brcfrerage qrnrissitrt

i:rocre, as prorzirled. for in tlre Irccnre Tax fiegrlations, was ploper.

III. t'lhel*nr tlie allocation of interest ereense to barah offlces was

proper.

rV. I/,fietlrcr avreraEing losses ard/or i-rncnre attritrrtable to tlre Ios Angeles

offj.ce was prq)er

V. Whettrcr petitioner sustajrred ttre h:rden of proof to stplv that it rms

entitled. to deduct tsavel ard entertairrrent

FINDII\IGS OF FACT

hrsiness inaqne tax returns for tte years erd'ilq January 31, 196I ard Janrarlz 3L,

Lg62r for the shcrt period rebnrary L, Lg62 tlrrorryh Decsnber 3L, Lg62 ard fc

calerxiar years 1963, L964, 1965 ard 1968. Fetitloner siqrrcd @nsents extenairg

tfperiod of tjrre withjn which to issrr assessnents gs april L5, Lg74. O!l

lqo\/snber 2;6, Lg73, tlre Incsne Tax Bureau issu€d a lbbice ,of Qeficieruqr against

1lhe partnership fm tte years erdiry Jarnrary 31, L96l- ard. Jarruarlr 3!, Lg62,

for tte short peniod Felruary L, Lg62 to Deenben 3L, 1962 arrl'fc calerdar

tT" i.963' 1964 ard 1965. Said notioe ass€rted uqrryryor Ursiress tax

of $57,856.00, penalty, purzuant tcl sectisr 685(c) of tle Tac law, of $21246,00

tw L964 ard 1968, ard interest of $3Cr494.L5. A refind of $41253.00, bas€d

on a net <rperatirq loss oarryback frcrn 1971 te J;968, qas offset aga5nst t}te

unincorponated. tnrsiress ta:< due for a ret amunt due of $901343.15. Petitl-srer

tigely filed a lretition for redeterrninaticn of a deticienc,y or fon refird. of

incoraora@ tirsirgss tar<.

2t VanAlst1me, lbel & Co. was a U-nited partnership wrsisling of l,l :, .

partne!.s, with its pr3rcipral on ture office located in l€hr Yck City. DrriJq

the years in iszue, the partrrer"fnip t*iiit"inrad hanch offie in Hartford,



l
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its U.S. Partnsshlp of {.rryre,. Ttrs Internal 
Yry* 

Se!:vice nrde

adjusEents to petitlorrer! s Fderal'partnenship retrrrns fc tte fisoaL lpars

Erding .ta'rliary 31; Lg61 and 1962r, fG ttle stprt period nbbruary 1r 1962 to

pewner 3lr 1962, ard foq the calenqar year 1965.

7. It r.ias agreed ttnt the issues rslsed as to tle period Fbhruary I,

1962 to. *ry 31, 1962. sfou$- be applied to thb otler periods ln is$e.
. : .

8. llle books of account of petitior .rer, Van Alstlae, llDeL & Co., r,tnre

rnaintained on a basis r+hich acmmted fon the activities of each of tle banctr

of,fic"es separately. Sepnrate pnofit ard loes statsrents rrere traepared fc
. . , ' - . . . .

each hflrarlch offi-q, except for t]e los'Arqeles offlce.

9. flre los Ar-]gqles office was ryr3-ike tfrat oe t}e o'tt€r branch offioes
: -

lrt'.iich were "brrokeiage!' offices; It consisted of ,gre nur,r, I't. iloh P., qeilAs,
:

a partrffi of tlre fjrm. !ff. Sellast fr&ctitrr was'tnat of an Lrnrcsttrent bqnlcr.

H:ls grpose was to attragt clisrts for tte firlrtt in tte areas of p61'fate'plnce-

nents, fjxancial arrrangenerrts, uegers, aoquisitiqns, etc. IIe qprkd alore, ,
-  r ' . ' i

, ,  :  ' . .  '
ssretin€s closjrg a deal in owrjurlction raith partners ln tero Ytrk Cigy hy

inUrc4ugr.r-ry'Srospective clients to,,,the fi^nn. SiJrce Van.elstynei lbeL,6, @. , ,

had no pnotit. ard. loss staternerrt, for the lrcs gtgel.ee of{ier'tln Euditc

avenaged ort tlre losses of all brarch offices arxl charg€d f$e Is Arryielee
:  i  

l '  .

: .
brarch with the avuage loss.

_  
. l  

_ .  
:  . .

l

10. lfre audittr allacatd lntenest e>perser b tlu o,rt-ofi-state offi.ces
, .

&Dt di\,:ldi"r€, the total ixterest incccre of ear*r cntt-of-state office hV total
:  , . i

Federal fnterest inrcne repeted sr the Federal retltrn. lBris penoentgrye rms

ttsr awlj€d to,tlre totaL jntenest erqstse repcrted or petttlors-"s I'edgqaJ
' .

ryqtnenstrip rerlilrn.

11. ,The books srd rffids of petitiqs clearlv discloeed'the, insm and
t  

t  
- ' . , t  

'  

. '

erp€S,$eE of,,i.ts Nev{ Ybrk otrEraLtlxr-_;, . , r .: .
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L2. Petitiorer entsded tlrat tfe allocation r.dttr respect to the gross

ocnrcnissions earned by tlre lrarah offices fails to allop fe wrnrissions pai.d

to salegren who earned sai.d ccnnrissions. Petitioner also ontended tlnt the
a

fornula used to allocate aqrm:issions r€,s urrreasonable beczuse it dl-d rpt

provide fon the allocation of arry o{perrses arrl, as a result, the branch offices

r,rrruld have to sip{^r a net loss.

13. Petiti.orrer fi:rLter contended tiat tfe allocation of indirect e:q)enses

rc thre cmt-€f-state brarch offices resulted in a 1et losg to tlre barch offices

arxl a profit to the l{qr York office.

];4. i'lo eviderlce vi,as pnesented to substantiate estirnated trarel ard

entertai.ruent eq)enses, whichr rere disalloid€d by tt€ lrmrc Tar< Bureau.

L5. On June 3, 1980 ard July 7, 1980, letters rarcne nn:lled. to pertitiongts

reyxesentative rec{uesting inforrnation as to the €mdssion afi/or exetrtiwr

rate wirich hlas in effect fw the years in issr:e. Petitiorer's representative

itqs not, resporxl€d to said oorresporderrce,

corffil,rslo{s oF IJr[4t

A. Ttlat. petitiorren, Van AlsQme, li&rel & Co., err:otrrffusly allqcat€d to

lilevl York State alL of its rxdnccrponated business gross inecrre cvgr its ulli{1-

ccporated txrsrneqs deductions. Ttl€ :ldjrect am:ntiJq'! r€tM is lfe preferzed

ret.M v*len ttre portion allocable to ttris gtate caii ne dererririned fridr! ttn

ry 
ard remrds of ttre h.rsirySs irrithi$ the neanirry Eq4 ij+Tt of secEion

70?(b) of ttre Tax Law. tPr,qSEr. J+ffrev-ar.d IIap\rcoSJ. ..rS!aqe" tbr( gTndrssiqn,

42 A.D.zd 381, 348 t{.Y.S.2A,242. See also 20 }WCRR 207.3, effecLive lllqqqry l-,

f9?$. This regulation is suhtantially tle sare as 20 NYCRR 28-1.L, Qnresf,ion---:-

?7r whicti hd been prcrmrlgated r:rrler Article 16A of tte *ax Lavr,l









'f

DATED: Albany, Ners York

Nov 1 4 1980

-7 . -

.. G. that the petlttqn of ,Ven AlsQnrer i\bel & Oo. ie $rulted,to tt€

ercbent, etsiin jn Corrclusion of X,a$r "C!'" SrFrSi ard ttlat, eDrept as s grarrtexl,

t^Lre petiti"on is in all otlrer respects derded.

P
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