STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Petition
of
Van Alstyne, Noel & Co.
AFFIDAVIT OF MAILING

for Redetermination of a Deficiency or a Revision
of a Determination or a Refund of
Unincorporated Business Tax
under Article 23 of the Tax Law
for the Period 12/1/62-1965 & 1968.

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxation and Finance, over 18 years of age, and that on the
14th day of November, 1980, he served the within notice of Decision by certified
mail upon Van Alstyne, Noel & Co., the petitioner in the within proceeding, by
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed as
follows:

Van Alstyne, Noel & Co.
120 Broadway
New York, NY 10005
and by depositing same enclosed in a postpaid properly addressed wrapper in a

(post office or official depository) under the exclusive care and custody of the
United States Postal Service within the State of New York.

That deponent further says that the said addressee is the petitioner herein
and that the address set forth on said wrapper is the last known address of the

petitioner.

Sworn to before me this

14th day of November, 1980. —~

W bsah O Ban f



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Petition
of
Van Alstyne, Noel & Co.
AFFIDAVIT OF MAILING
for Redetermination of a Deficiency or a Revision
of a Determination or a Refund of
Unincorporated Business Tax :
under Article 23 of the Tax Law
for the Period 12/1/62-1965 & 1968.

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxation and Finance, over 18 years of age, and that on the
14th day of November, 1980, he served the within notice of Decision by certified
mail upon E.E. Finucan & Douglas Greenwood the representative of the petitioner
in the within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as follows:

Mr. E.E. Finucan & Douglas Greenwood
Finucan & Greenwood, CPA

10 East 40th st.

New York, NY 10016

and by depositing same enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) under the exclusive care and custody of the
United States Postal Service within the State of New York.

That deponent further says that the said addressee is the representative of
the petitioner herein and that the address set forth on said wrapper is the last

known address of the representative of the petitioner.

Sworn to before me this \\» (ij;;:ﬁi%;:;/{ﬁi(i::;7
l4th day of November, 1980. /////. > 4—féfi~




STATE OF NEW YORK
STATE TAX COMMISSION
ALBANY, NEW YORK 12227

November 14, 1980

Van Alstyne, Noel & Co.
120 Broadway
New York, NY 10005

Gentlemen:

Please take notice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to section(s) 722 of the Tax Law, any proceeding in court to review
an adverse decision by the State Tax Commission can only be instituted under
Article 78 of the Civil Practice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the date of this notice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to:

NYS Dept. Taxation and Finance
Deputy Commissioner and Counsel
Albany, New York 12227

Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

cc: Petitioner's Representative

E.E. Finucan & Douglas Greenwood Finucan & Greenwood, CPA
10 East 40th St.

New York, NY 10016
Taxing Bureau's Representative



STATE OF NEW YORK : | ’ o

STATE TAX COMMISSION

In the Matter of the Petition
of
VAN ALSTYNE, NOEL & CO. : DECISION

for Redetermination of a Deficiency or :
for Refurdd of Unincorporated Business

Tax under Article 23 of the Tax Law for :
the Fiscal Years Ending January 31, 1961°
and Jamary 31, 1962, for the Short :
Period February 1, 1962 to December 31,
1962 and for the Calendar Years 1963,

1964, 1965 and 1968. :

Petitioner, Van Alétyne, Noel & Cb., 120 Rroadway, New York, New York

10005, filed a petition for redetemxmation of a deficiency or for refund of
| unincorporated business tax under Article 23 of the Tax Law for the fiscal
years ending Jauary 31, 1961 and January 31, 1962, for the short period
February 1, 1962 to December 31, 1962 and for the calendar years 1963, 1964,
1965 and 1968 (File No. 01766). |

A formal hearing was held before Nigel G. Wright, Hearing Officer, at
the offices of the State Tax Camission, Two World Trade Center, New York,
New Yoik, on July 17, 1975 at 1:20 P.M. and continued on August 5, 1976
at 9:15 A.M. The farmal hearing was continued to conclusion before Bdward
Johnson, Hearing Officer, on June 24, 1977 at 12:40 P.M. Petitioner appeared
by E. E. Finucan, CPA, and Douglas Greenwood, CPA. The Audit Division appeared
by Peter Crotty, Esqg. (Alexander Weiss, Esq., of counsel) . |
ISSUES

I. Whether the Incame Tax Bureau properly allocated petitioner's net

business income by using the direct accounting method.







n

1I. Vhether the percentage alloc;atiox-q of stock brokerage commission .
income, as provided for in the Income Tax Regulations, was proper.

III. Whether the allocation of interest expense to hranch offices was
proper. | )
IV. Whether averaging losses kand/o‘r income attributable to the Ios aAngeles
office was proper. |

V. Whether petitioner susté.ined the burden of proof to show that it was
entitled to deduct travél and entertainment expenses.

FINDINGS OF FACT

1. Petitioner, Van Alstyne, Noel & Co., filed partnership arﬁummorporated
bﬁsiness 1nccme tax returns for the yéars ending Jamuary 31, 1961 a.nd January 31,
1962, for the short period February 1, 196‘2‘ through December 31, 1962 and for
calendar years 1963, 1964, 1965 and 1968. Petitioner signed consents extendmg
the perlod of time within which to issue assessments to April 15, 1974. ‘On ’
Novanber 26, 1973, ‘the Income Tax Bureau issued a Notloe of Defmlency against
the partnership for the years ending Jamuary 31, 1961 and Jamuary 31, 1962,
for the short period February 1, 1962 to Decenber 31, 1962 and for calendar
yeéars 1963, 1964 and 1965. Said notice asserted unincorporat'éd‘msiness tax
of $57,856.00, penalty, pursuant to section 685(c) of the Tax Law, of $2, 246 00
7 for‘1964 kand 1968, and interest of $34,494.15. A refund of $4,253.00, based |
on a net operating loss carryback fram 1971 to 1968, was offset against the
ﬁninctx’p@‘at’ed business tax due for a het amount due of $90,343.15. Petitioner
timely filed a petition for redetermnatlon of a defic:lency or for refund of |
~ "unlmorporated busméss tax. | | , | ‘
| ; 2 Van Alstyma, Noel & Co. was a limited partnershlp conmstmg of ll |
partners, with its prlnr:lpal or home offme 1ocated in New York C:Lty. During

the years in 1ssue, the partnershlp mmtamed branch Offlc&ﬂ in Hartfou:d,







: Oomxecticut, Maplewood and Passaz.c, New Jersey, Plttsburgh and Phlladelphla

Pennsylvam.a, Boston, Massachusetts, Ios Angeles, Callform.a, and Demrer,
: Colorado. It mlnmlned no off:.ces outside New York State after Deca:nber 31,

- 1965,

3. Petltloner was engaged in business as a security broker. Ifs b.isi—- |

| 'kness mclxxied the purchase and sale, as agent for its custaxers, of secur:.t:.es
VlJ.sted on the various exchangea, im:luding the New York Stock Exchange and the

) Anerican Stock Exchange In additlon, petltiona: acted as agent or prmcipal
’:m conneotlm with the purchase and sale by its wstarm—s of over-the—ca.m

or unllsted secur:.t:.es, matual funds azﬂ municipal and corporate bonds. |

- _Petlt:x.oner also part1c1pated in publlc mﬁemrlt.mgs of corporrate stocks and

c_;borxis and zmmmpal bonds. L RS

4. In connection with the audit covering the period February 1, 1962
4 Athrough December 31, 1962, the auditor determined that for New York state
munoorporated msmess tax purposes, the net loss attr:xh.xtable to the home ox
principal office in New York, as adjusted by Federal settlement, aumnbed to
’.‘$2 143 00, whereas the net loss attrlbutable t\o the branch offlces outside

 New York State amuntea to $376 037. oo. - No deflciency was assen:ted for the G

period February 1, 1962 to December 31, 1962.
5 Petltlone:r contended that the net loss for the perlod February 1,

v; ‘1962 to Decanber 31 1962 should be atttr:b.ltable to the New York: City hcme or

ﬂprJ.nc:Lpal off:Lce to the extent of $437, 856 ll, and that the net inccme attributable :
o sources outside New York State for sald period should be $59, 676.11. |
6 'I‘he parmershlp dld not allocate net 1nccme and net losses on 1ts
"unincorporated busmess tax returns for the perlods in issue. It reported,
forunmcorporatedmsimsstaxpurposes, theumrearﬂexpensesassrmonk -
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J.ts U. S. Partnership Return of Incane The Internal mveme Service nade
adjustments to petltioner s Federal parmershlp returns for the f:l.scal years i
" ending January 31, 1961 and 1962, for the short period Febru.ary 1, 1962 to |
December 31, 1962, and for the calendar year 1965. |
’ 7.n It was agreed that the issues ralsed as to the perlcd Febnzazy l
1962 to Decenﬂoer 31, 1962 should be applled to the otlm pericds in 1ssue -
| 8. ‘Ihe books of account of petitloner, Van Alstyne Noel & Oo., were ;

\ _ ma:.nta:.ned on a bams whlch accounted for the act1v1t1es of each of the branch .

~ offlces separately.i Separate prof:.t and loss statements were prepared fcr -
each branch off:.ce, except for the I.os Angeles office.k
’ 9. 'Ihe Los Angeles offlce was unlike that of the other branch offlces

_wluch were "brokerage" offices.‘ It cons:.sbed of one man, Mr. John P Sellas,

a partner of the flrm Mr. Sellas' fmctlon was ‘that of an investmt barker. -
‘His purpose was to attract clients for the fum in the areas of private plaoe—
"’vments, f:manclal arranganents, nergers, acqulsitlons, etc. He mrked alone, .
: smuetnnes closing a deal in cmjunctlon with partners in New York Clty W
mtroducmg prospect:.ve cllents to the fn:m Smce Van Alstyne Noel & Oo.
| had n6 prof:.t and loss statanent far the Los Angeles off:l.ce, the a\xiltar : |
4’ averaged out the losses of all branch offlces and charged the I.os Angeles
f;bramh w:Lth the average 1oss. L | |
7 | 10 ’me auditcn: allocated interest expense to the mt—cf-stata off:.ces
by dlva.dmg the total interest income of each mt—of—state offlce by total

i ‘Federal interest :mcme reported on the Federal return 'L’m.s percentage ms e

,then applz.ed to the total mterest acpense reported on petitioner s Feda:a.l

s partnershlp return.

: ll 'Ihe books and racords of petltloncr clearly disclosed the J.nccme and

*acpenses of 1ts New York operatlon.
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12. Petitioner contended that the allodation with respect to the gross -
commissions earned by the branch offices fails to allow for carmiésions paid
to salesmen who earned said camissions. . Petitioner also contended that the
%ormula uséd to allocate commissions was unreasonable because it did not
provide for the allocation of any expenses and, as a result, the branch offices !
would have to show a net loss. |

13. Petitioner further contended that the allocation of indirect expenses
to the out-of-state branch offices resulted in a net loss to the branch offices
and a profit to the New York office.

14. No evidence was presented to substantiate estimated travel and
entertainment expenses,’ which were disallowed by the Income Tax Bureau.

15. On June 3, 1980 and July 7, 1980, letters were mailed to petitioner's
representative icequesting information. as to the camission and/or executlm k
rate which was in effect for the years in issue. Petitioner's represéntative ,
“has not responded to said‘correspo.rﬂence. -

CONCLUSIONS | OF LAW

Ai That petitimer, Van Alstyne, Noel & Co. ' erronéouély allocated to

- New York State all of its unincorporated ms:mess gross mcane over 1ts un:m-. ke
cocrporated busmess deductmns The “dlrect acooxmtmg" mthod is the preferredk |
method when the portlon allocable to this State can be determined frcm the

books and records of the k:usmess within the meaning and intent of section

707 (b) of the Tax law. [Piper, Jaffray and Hopwood v, Stam Tax Conmlssion,

- 42A0.2 381, 348 N.Y.5.24 242. See also 20 NYCRR 207.3, effectlve g_em___

1974 Th.'LS regulatmn is substantlally the same as 20 NYCRR 287 l, Questlon

t77 ‘- WhJ.Ch had been prcxmlgated un:‘ier Article 16A of the Tax Taw.]







S B That the allocation of interest expense to New York, on the basis of

- a pereentage ef total New York mterest income d:LVJ.ded by the total mterest

| incame of the partnersh:.p, was proper ‘
o c. That the method used :Lndetermm:mg the loss attntmable to the Los
" Angeles office was erronecus and arbitrary and should be elininated f from the
Notice of Defn.clerwy | - fee e
o D. Thatdlrecte:q:ensesmcurredarﬂpaldintheoperatimofthe

: New York office were properly deducted since said expenses were attributable =
to mslness carrled on solely in th.’LS State; that indirect expenses mcm:red

by petltloner, which- beneflted all offloes, including New Ycrk, were ptmperly
allocated on the basis of total New York income d1v1ded by total income of. the
partnershlp. Petltlonar S argument that a port:l.on of the salesmen's caxmission
expense should be ass:l.gned to camxlssions earned on orders omginatjng outmde '
New York but executed on a New York exchange is without merlt since payroll 7
: expenses are attributable to the office in which the employee was ass:.gned or

‘ wheretheeicpenseswere medmth:nﬂientearungarﬂ inf;ent'of sectlon G

- 707 (b) of the Tax Law [see 20 NYCRR 207. 3(c) pramlgated under Article 23 of

' the Tax Law]

" : E That petltmner falled to sustam the burden of proof Jmposed under

: isec*!:lon 689 (e) of the Tax Law in establishing that- 1t was entltled to a commission

‘a.nd/or executlon rate other than that cla:med on its o:r:lgnml returns

e Fc. That petltlomr, Va.n Alstyne Noel & Co., has not met the subs’cantla—
"tlon reqm_ranents pursuant to Treasury Mgulatmn §1. 274-5 in establishixsg

: .~ that travel and entertalmxent expenses were proper accordingly, it has not

e R 'sustamea the burden. of proof within the man:mg and intent of sections 722

| and 689(e) of the Tax Law. f |






"G, 'Ihat the petition of Van Alstyne, Noel & Co. is granted to the
i extent shown in ‘Conclusion of Taw. "C“ : supra; and that, except as so granted,k
the petltlon is in all other respects dem.ed.
DATED: Albany, New York | '

NOV 141980







