STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Petition
of
Raymond Taylor
AFFIDAVIT OF MAILING

for Redetermination of a Deficiency or a Revision
of a Determination or a Refund of
Unincorporated Business Tax
under Article 23 of the Tax Law
for the Years 1971 - 1973.

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxation and Finance, over 18 years of age, and that on the
3rd day of October, 1980, he served the within notice of Decision by certified
mail upon Raymond Taylor, the petitioner in the within proceeding, by enclosing
a true copy thereof in a securely sealed postpaid wrapper addressed as follows:

Raymond Taylor
130 Tara Dr.
Roslyn, NY 11576
and by depositing same enclosed in a postpaid properly addressed wrapper in a

(post office or official depository) under the exclusive care and custody of the
United States Postal Service within the State of New York.

That deponent further says that the said addressee is the petitioner herein
and that the address set forth on said wrapper is the last known address of the

petitioner.

Sworn to before me this
3rd day of October, 1980.

WLbtte rak.




STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Petition
of
Raymond Taylor
AFFIDAVIT OF MAILING

for Redetermination of a Deficiency or a Revision
of a Determination or a Refund of
Unincorporated Business Tax
under Article 23 of the Tax Law
for the Years 1971 - 1973.

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxation and Finance, over 18 years of age, and that on the
3rd day of October, 1980, he served the within notice of Decision by certified
mail upon Aaron S. Rogal the representative of the petitioner in the within
proceeding, by enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as follows:

Mr. Aaron S. Rogal

Lennox, Lempel, Rogal & Nasser
100 Park Ave.

Staten Island, NY 10302

and by depositing same enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) under the exclusive care and custody of the
United States Postal Service within the State of New York.

That ‘deponent further says that the said addressee is the representative of
the petitioner herein and that the address set forth on said wrapper is the last

known address of the representative of the petitioner. "

Sworn to before me this
3rd day of October, 1980.

efggiowbéi‘




STATE OF NEW YORK
STATE TAX COMMISSION
ALBANY, NEW YORK 12227

October 3, 1980

Raymond Taylor
130 Tara Dr.
Roslyn, NY 11576

Dear Mr. Taylor:

Please take notice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to section(s) 690 of the Tax Law, any proceeding in court to review
an adverse decision by the State Tax Commission can only be instituted under
Article 78 of the Civil Practice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the date of this notice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to:

NYS Dept. Taxation and Finance
Deputy Commissioner and Counsel
Albany, New York 12227

Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

cc: Petitioner's Representative
Aaron S. Rogal
Lennox, Lempel, Rogal & Nasser
100 Park Ave.
Staten Island, NY 10302
Taxing Bureau's Representative



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Petition

RAYMOND TAYLOR DECISION

.

for Redetermination of a Deficiency or for :
Refund of Unincorporated Business Tax under '
Article 23 of the Tax law for the Years 1971,
1972 and 1973. '

*"”

Petitioner, Raymond Taylor, 130 Tara Drive, Roslyn, New York 11576,
filed a petition for redetermination of a deficiency or for refund of unincor-
porated business tax under Article 23 of the Tax Law for the years 1971, 1972
and 1973 (File No. 19381). | |

A small claims hearing was held before Allen Caplowaith, Hearing Officer, |
-at the offices of the State Tax Commission, Two World Trade Center, New York,
New York, on February 7, 1980 at 10:45 A.M. Petitioner appeared by Aaron S.
Rogal, CPA. The Audit Division appeared by Ralph J. Vecchio, Esq. (Aliza
Schwadron, Esq., of counsel). |
| IssuE

| ’Whether petitioner's activities as an insurance agent during the years
© 1971, 1972 and 1973 constituted the carrying on of an wnincorporated business,
the incame of which is subject to the imposition of unincorparated business

FINDINGS OF FACT

1. Petitioner, Raymond Taylor, timely filed New York State combined -
income tax returns with his wife for the years 1971, 1972 and 1973 wherein he
reported his net incame derived from his activities as an insurance agent as
"business incame.” He did not file unincorporated business tax returns for
any of said yearé at iésue. _ |







2. On February 10, 1977 the Audit Division -issued a Statement of Audit
Chames to petitimer where:.n it held "that the incame fram your activities as :
. insurance agent is subject to the unimarporated msmess tax." Accordingly,

a uotioe of Deficiency was issued against petitioner on March 28, 1977 asserting
unimporated business tax of $6,418. 89, plus interest of $l,769 79, for a
"total due Of $8,188.68. |

3. mringeachyearatlssuehereinpetitionerdenvedgrossumre
yrelated to insurance sales frcm varicus sources as follows: |

Equltable Life Insu:ranoe R s
Cawpany of Iowa $24,138.00 $25,530.00 $20,816.00
Shepmrd—-maylor Associates, Inc.  15,942. 00 20,745.09 20,452.00
| Other | R _17,879.00 22,803.00 19;032.00*
| TOI‘AL FOE e B17 959.00  $69,079.00  $60,350.00

Im:cme described catagoxically as "othexr" was derived from policies
p]aced with at least seven other msurame catpanlee during each year at
- 4 Petitwnarconterﬂedthatasaﬁ;ll—ﬁmcareeragantofﬂlquitable
Life Insurame Cmpany of Iowa (hereinafter Equitable) his cmpensation was
’derived frcm services rendered as an atployee under a bona fide anployer -
enployee relatlonsha.p, and as such, said incme is exemprt from the itrposition
ofumncorporatedbusmesstax Fu.rtbar heconterxied t‘natasanofflcerof 2
= S@herd—-’l’aylor Associates Tnc. (hereinafter Shepherd—’l‘aylm:) his services ;
:were predanmantly of an: executlve nature. Aas such, he beheves that his b
campensation from Shepherd—-Taylor should pmperly be allocated between that

: ”.*p;.derlved frcm executlve function an:’i that derived frcm sales activities, an.i

‘that the allocated portion derlved :Exun perfcmni.ng execmtlve functimxs 1s

) e:oarpt frcm ﬂle 1npoa1t1m of unlmou:porated business tax. No actual breakdmm i

o ,:',fwas sukmitt:ed far ccmputing such allocation.






, =3~ . L
5. With respecttoh:.s "othex" i}xcomederlved fmnvarious other insm:ama
caq:anies, petitimoonosded that thisincamis subjecttotheunixmxporated E

6. Petit:.oner submitted a st.atement dated August 24, 1978 fran Equitable
signedbyDonaldL. Shepherd C[UastheGemralAgent, wherem it states

) '_ - '}Secretarial services, telephone housing ard stationery were
B funxishedtopetitionerbym.Shepherd onbehalfofﬂquitable

" b.  Petitioner was covered under a qualified pensim plan and a
: group 1ife medical plan ~ , ‘ , \ ;
- Ca | 'Eq‘tntable paid social security tax&s fcr pat:.tioner and
consideredmmanatployee and S
o de Equltabla was aware that petitimmer placed acc:ident and haalth,

gmxpinsurancaanismeoﬁmbenefitplansﬂmtﬂncmpany
did not sell, outside the Equitable arganization.

7.‘*2Pet1tioner was. paid by Equitable on a ocrmu.sswn basis for the sale

oflifearﬂdisablhtymsurarmmﬂ.y. Hiscmpensationmsrepartedeach

’ ."VOnitsbehalf

. mance forothercmpanies thlmt the ccmsent of Equitable. T

yaarmal?ederalfonnlOQQ. Nataxeswwewitmnldfrcmsudmcwpensatim
,FederalSchedulestereusedtoreportpatiumer'snetumfrmall‘

A Equltable requ:u:ed pet:.tioner to attemi weekly sales meetirxgs.
Et;tutable did not- reinhn:&e peftltmmer for hxsi.mss expenses Wad

Petitmrm was not pcmlﬁ.bited by wrltten agreanent fran selling

R Donald L. Shepherd General Agent of Equitable, mpplied petitl.ener

| ‘with offlca space at 270 Madison Avemxe, New York City. S , |

12 Petltlmleroonterﬂedthathawasexpectedwmkforﬂquitableat -
"._leastfivedaysperweek, from900A.M.t:oSOOPM.J_ " |
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13. Petitioner conéerxiad that he was an employee of Shepherd-Taylor
Associates Inc., which also maintained an office at 270 Madison Avenue, New
York City. This office cauwprised a small area, the space of which was sub-

" leased from Equitable's general agency.

14. Both petitioner and Donald L. shepmm, general agent for Bjuitable,
were officers and stockholders of Shepherd-Taylor. Pétitioner, who contended
that he was in charge of Aoperatims at Shepherd-Taylor, was listed on a payroll
schedule submitted by Shepherd-Taylor as the Chief Administrative Officer
while Donald L. Shepherd was listed as Assistant Administrative Officer. In
a letter attached to said schedule, Donald L. Shepherd signed as "Secretary/Tréasurer";
Further, on the New York St;ate corporation franchise tax reports filed by
Shepherd-Taylor for the years at issue, petitioner was listed as Secreﬁary,
while Donald L. Shepherd was listed as President. | |

15. Petitioner contended that he worked for Shepherd-Taylor in the
evenmgsandmscmpensatedonasa]ﬁryplusoamissimbasis. His earnings
were reported on a Federal form 1099.

16. Shepherd-Taylor sold property and casualty insurance policies.

17. Shepherd-Taylor did not reimburse petitioner for business expenses
incurred on its behalf. -

CONCLUSIONS OF IAW

A. That Equitable Life Insurance Ocmpany of Iowa, through the general
agency of Donald L. Shepherd, did not exercise a sufficient degree of direction
and control over petitioner's activities, which would be necessary for the
existance of a bonafide employer - employee relationship; Accordingly, petitioner
wasnotanetployeeofﬂquitablefortheyearsatismemttuntheneamngarﬂ |

intent of section 703(b) of the Tax Law.
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B. That _si@ a clear division of time and effort expernded by petitioﬁer
between Bquitable, Shepherd-Taylor and the "other” inswrance compenies with
vhich he dealt has not been shown, petitioner's insurance sales related activities
- engaged in for all his principals were so ini:egrated and intérrelated s0 as to k.
constitute the carrying on of one kusiness vithin the meaning and intent of
sect10n703 ofthef[axlawofv&u.chﬂ)e:.noarederived therefram is subject to
thempos:.tlonof um:x:m:poratedbasmsstaxwltmnthemamngardimentof
secticm 701 of the Tax Law.

C. That the petition of Raymnd Taylor is denied and the Notice of -
Defic:.ency dated March 28, 1977 is sustaa.ned together with such additional
interest as may be: lawfully owing.
DATED: Albany, New York

0CT 03 1980
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