
STATE Otr'NBW YORK
STATE TAX COMMISSION

In the Matter of the Petition

o f

Lawrence & Joan Svdelman

for Redeterminat ion of a Def ic iency or a Revision

of a Determination or a Refund of

Unincorporated Business Tax

under Art ic le 23 of the Tax Law

for  the  Year  1973.

State of New York

County of Albany

Jay Vredenburg, being duly

of the Department of Taxation and

19th day of September, 1980, he

certified mail upon trawrence &

proceeding, by enclosing a true

wrapper addressed as fol lows:

AFFIDAVIT OF MAIIING

srlorrr, deposes and says that he is an employee

Finance, over 18 years of age, and that on the

served the within not ice of Decision by

Joan Sydelman, the petitioner in the within

copy thereof in a securely sealed postpaid

Lawrence & Joan Sydelman
26A5 Hubbard St.
Brooklyn, NY 11235

and by deposit ing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

United States PosLaI Service within the State

That deponent further says that the said

and that the address set forth on said wrapper

pet i t ioner.

properly addressed wrapper in a

exclusive care and custodY of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the

Sworn to before me this

of September, 1980.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

September 19, 1980

Lawrence & Joan Sydelman
2605 Hubbard St.
Brooklyn, NY 11235

Dear  Mr .  &  Mrs .  Syde lman:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review aL the administrative level.
Pursuant t .o sect. ion(s) IZZ of the Tax Law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be instituted under
Article 78 of the Civil Practice laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the da te  o f  th is  no t ice .

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision mav be addressed to:

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel
A lbany ,  New York  12227
Phone # (518) 457-624A

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive

Taxing Bureau' s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the MaLter of the Pet i t ion

o f

LAWRENCE SYDEIMAN and J0AN SYDELMAN

for Redeterminat ion of a Def ic iency or
for Refund of Unincorporated Business Tax
under Art ic le 23 of the Tax Law for the
Y e a r  1 9 7 3 .

DECISION

Petitioners, lawrence Sydelman and Joan Sydelman, 2605 Hubbard Street,

Brooklyn, New York 11235, f i led a pet i t ion for redeLerminat ion of a def ic iency

or for refund of unincorporated business tax under Art ic le 23 of the Tax Law

for the year 1973 (Fi le No. I849I).

A  smal l  c la ims hear ing  was he ld  be fore  Wi l l iam Va lcarce l ,  Hear ing  0 f f i cer ,

at the off ices of the State Tax Commission, Two trdor ld Trade Center,  New York,

New York ,  on  January  15 ,  1980 a t  9 :15  A.M.  Pet i t ioner  Lawrence Syde lman

appeared pro se. The Audit  Divis ion appeared by Ralph J. Vecchio, Esq. (Samue1

Freund,  Esq.  ,  o f  counse l ) .

ISSI]E

Whether the income derived from pet i t ioner 's act iv i t ies as a salesman is

subject to the unincorporated business tax.

FINDINGS OF FACT

1. Pet iLioners, lawrence Sydelman and Joan Syde1man, t imely f i led a

joint New York State Income Tax Resident Return for Lhe year 1973, on which

commiss ion  income o f  $33,426.49  and employee bus iness  expenses  o f  $751292.9 I

was reported from the sel l ing act iv i t ies of pet i t ioner Lawrence Sydelman.
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Petit . ioner Lawrence Sydelman did not f i le an unincorporated business tax

return for  the year  1973.

2. 0n January 4, 1977, the Audit  Divis ion received a wri t ten reply to

i ts previous inquiry,  on which pet i t ioner 's Lax preparer indicated, in part :

(a) that pet i t ioner was a manufacturer 's representat ive ser l ing
women 's  appare l .

(b) that pet i t ioner earned commission income from two
"My Th ings  o f  Ca l i fo rn i .a "  ($31,000.00)  and i lTas te

pr inc ipa ls ,
of Honey

Cal i fo rn ia"  (92 ,426.  49)  .

(c )  tha t  pe t i t ioner 's  p r inc ipa ls  exerc ised "no

(d) that there was "no control  of  t ime or effort
and

supe rv i s i on t t .

b y  p r i n c i p a l s , "

(e) that pet i t ioner was free to work for,  or represent other
pr inc ipa ls .

3. Based on information given on Lhe wri t ten reply (Finding of Fact t t2rr ,

supra) ,  the  Aud i t  D iv is ion  issued a  Not . i ce  o f  Def ic iency  on  P la rch  28 ,  1977,  in

the sum of $601.67 plus interest,  along with an explanatory Statement of Audit

Changes, on which pet i t ioner 's net commission income (gross commission income

rninus employee business expense) was held subject to the unincorporated business

tax. Also, an addit ional personal income tax r , tas imposed based on unreported

Federal  audit  changes. The addit ional personal income Lax was conceded and is

no t  a t  i ssue.

4. Pet iLioner lawrence Sydelman was a salesman and contended that he

solely represented ' rMy Things of Cal i fornia",  and i ts subsidiary ' tA Taste of

Honey of Cal i forniart  ( the pr incipals).  He was compensated on a commission

basis,  with no withhotding of payrol l  taxes and no reimbursement of sel- l ing

expenses. Pet i t . ioner paid sel f-employment taxes on net.  commi-ssions ( l imited

to  $10,800.00)  earned dur ing  the  year  1973.
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5. The pr incipals pet. i t ioner represented were located in the Stale of

Cal i fornia and maintained no off ices in New York State. Pet i t ioner conducted

his sel l ing act iv i t ies from his home in the City and State of New York.

6. Pet i t ioner Lawrence Sydelman was forbidden by his pr incipals from

represent ing other f i rms, and r+as restr ict .ed to sel l ing in the States of New

York and New Jersey.

7. Al though pet i t ioner was required to periodical ly report  the result  of

h is  se l l ing  ac t iv i t ies  to  h is  p r inc ipa ls  in  Ca l i fo rn ia ,  h is  p r inc ipa ls  d id  no t

exercise any cont.rol  over his day-to-day sales endeavors, nor did they regulate

the manner in which he attempted to sol ic i t  business. However,  pet i t ioner

argued that his t ime and efforts were regulated by his pr incipals through

te lephone ca l l s

B. Pet i t ioner fol lowed his own i t inerary from leads, usual ly provided by

his pr incipals.  Occasional ly,  he was required to service "house" accounts for

which he was not compensated.

CONCIUSIONS OF I,AId

A. That the degree of direct ion and control  exercised by "My Things of

Cal i fornia" and/or by "A TasLe of Honey of Cal i forni-a" was not suff ic ient so

as to cause pet i t ioner Lawrence Sydelman t .o become their  employee in accordance

with the meaning and intent of  sect ion 703(b) of the Tax law.

B. That the sel l ing act iv i t ies of pet i t ioner Larrrrence Sydelman during

the year 7973 const i tuted the carrying on of an unincorporated business and

the income derived therefrom is subject to the unincorporated business tax in

accordance with the meaning and intent of  sect ion 701 of the Tax Law.

C. That the pet i t ion of Lawrence Sydelman and Joan Sydelman is denied



and the Not ice of Def ic iency issued

such addit ional interest as mav be

-4-

March 28 ,  1977,  i s  sus ta ined together  w i th

Iawful ly owing.

DATED: Albany, New York

s[p I I 1980

STATE TAX COMMISSION

COMMISSTONER


