
STATE OF NEW YORK

STATE TAX COMMISSION

fn Lhe MaLter of the Pet i t ion

o f

WILIIAM SUTTON

for Redterminat ion of a Def ic iency or for
Refund of Unincorporated Business Tax under
Art ic le 23 of the Tax Law for the years Ig7I,
1972 and 1973.

DECISION

Peti t ioner,  Wil l iam SuLton, 110 Ivy Lane, Syracuse, New York 13219, f i led

a pet i t ion for redeterminal ion of a def ic iency or for refund of unincorporated

business tax under Art ic le 23 of the Tax Law for the years 197I,7972 and 1973

(F i le  No.  L6774) .

A smal l  c laims hearing was held before Carl  P. Wright,  Hearing Off icer,

at the off ices of the State Tax Commission, 333 East Washington Street,  Syracuse,

New York ,  on  March  21 ,  1980 a t  10 :45  A.M.  Pet i t ioner  Wi l l iam Sut ton  appeared

pro se. The Audit  Divis ion appeared by Ralph J. Vecchio, Esq. (PauI A. Lefebvre

E s q .  ,  o f  c o u n s e l ) .

ISSIIB

Irr lhether the income derived from pet i t ioner Wil l iam SutLon's act iv i t ies

for the year 197\,  1912 and 1973 as a manufacLurer 's representat ive with The

chase-shawnut company, was subject to unincorporated business tax.

FINDINGS OF FACT

1. Pet i t ioner,  t { i l l iam Sutton and his wife Doris Sutton, f i led New York

State combined income tax returns for the years 1971 through 1973. Pet i t ioner,

Wil l iam SutLon, did not f i le unincorporaLed business tax returns for said

y e a r s .
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2. 0n June 28, 7976, the Audit  Divis ion issued a Not ice of Def ic iency

against pet iLioner,  Wil l iam Sut. ton, on the grounds that his act iv iLies as a

manufacturerts representat ive const i tuted the carrying on of an unincorporated

business for the years 1971 through L973. I t  set forth a def ic iency in the

amounL o f  $1 ,558.43  in  un incorpora ted  bus iness  tax ,  p lus  in te res t  o f  $353.82 ,

f o r  a  t o t a l  o f  $ 1 , 9 1 2 . 3 0 .

3. Pet i t ioner,  t r{ i l l iam Sutton, was a manufacturer 's representat ive for

The Chase-Shawnut Company (hereinafter Chase),  a manufacturer of fuses. He

sol ic i t .ed accounts within New York State except that port ion south of the

northern boundaries of Rockland and Westchester count ies. Al though pet i t ioner 's

terr i tory was reslr icted to said region by Chase, his pr incipal nei ther l imited

nor control led which accounts pet i t ioner could pursue within that area.

Pet ' i t ioner was permit ted to sel l  only Chase's l ine of goods. Chase reserved

the r ight.  to establ ish rules and sales quotas as to the pet i t ioners assigned

terr i tory.

4. Pet i t ioner,  Wil t iarn Sutton, sol ic i ted al l  orders in the name of The

Chase-Shawnut Company only.  Al l  sales orders were drawn at pr ices determined

by Chase and subject to the acceptance by said pr incipal.  AI l  bi l l ing invoices

for the pr incipalrs products are made only in the name of The Chase-Shawmut

Company.

5. The Chase-Shawnut Company determined the pet i t ioner 's rate on sales

of var ious goods and Chase specif ical ly reserved the r ight to modify said

rates from t ime to t ime upon thir ty daysr wri t ten not ice to the pet i t ioner.

The Chase-Shawmut Company charged the pet i t ioners commission account for al l

uncol lectable accounts receivable. t r 'ederal  and New York income taxes and

social  securi ty taxes were not wiLhheld from pet iLionerrs income by The

Chase-Shawmut Company.
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6. Business expense (such as off ice suppl ies, t ravel,  entertainment and

other miscel laneous costs) were paid for by pet i t ioner,  Wil l iam Sutton, without

reimbursement from The Chase-Shawmut Company. Petitioner filed a Federal

Schedule C (Prof i t  or Loss From Business or Profession).  He maintained an

off ice in his New York home where he also had an answering service. The

pet i t ioner 's business cards and stat ionery read "Chase-Shawmut Company -

I{ i l l iam Suttontt .

7.  Pet i t ioner,  Idi l l iam Sutton, was provided no company benef i ts such as

pension plan, medical  and dental  benef i ts dur ing the years at issue.

8. Pet i t ioner 's pr incipal was interested only in the resulLs obtained

from his sales act iv i t ies. I t  did not exercise direct ion or control  over the

sales techniques or methods he used in obtaining such results.  Pet i t ioner was

free to employ assislants during the years at issue, but did not.

CONCTUSIONS OF tAW

A.  That  pe t i t ioner ,  Wi l l iam Su l ton 's ,  ac t i v i t ies  on  beha l f  o f  The

Chase-Shawnut Company during the years 1977, 1972 and 1973 constituted the

carrying on of a sales business as an independent contractor,  within the

meaning and intent of  sect ion 703(b) of the Tax Law, since said f i rm fai led to

exercise suff ic ient direct ion and control  over pet i t ioner 's sales act iv i t ies

so as to result  in an employee-employer relat ionship. Therefore, the income

derived from pet i t ionerrs sales act iv i t ies on behalf  of  The Chase-shawmut

Company during the years at.  issue was subject to unincorporaLed business tax.



B. That the pet i t ion

Defic iency issued June 28,

interest as may be lawful ly

DATED: Albany, New York

sEP 1 I 1980
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of Wil l iam Sutton

1976 is sustained,

owing.

is denied and

together with

the Not ice of

such addit ional

COMMISSION

COMMISSIONER



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter

Wil l iam Sutton

for Redetermination of a

of a Delerminat ion or a

Unincorporated Business

under Art ic le 23 of the

of the Pet i t ion

o f

ATFIDAVIT OF MAIIING

Defic iency or a Revision

Refund of

Tax

Tax law

1973.for Lhe Years 1971.1972

State of New York

County of Albany

Jay Vredenburg, being duly sr*orn, deposes and says that he is an employee

of the Department of Taxation and Finance, over 18 years of age, and that on the

1"9th d"y of September, 1980, he served the within not ice of Decision by

cert i f ied mai l  upon Wil l iam Sutton, the pet i t ioner in the within proceeding, by

enclosing a true copy thereof in a securely sealed postpaid vrrapper addressed as

fo l lows:

William Sutton
110 Ivy Ln.
Syracuse, NY I32L9

and by deposit ing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

United States Postal Service rsithin the State

That deponent further says that the said

and that the address set forth on said wrapper

pet i t ioner.

before me this

properly addressed wrapper in a

exclusive care and custodv of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the

of  September ,  1980.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

September 19, 1980

Wil l iam Sutton
110 Ivy Ln.
Syracuse, NY 732L9

Dear Mr. Sutton:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to section(s) 722 of the Tax Law, any proceeding in court to review
an adverse decision by the State Tax Commission can only be instituLed under
Article 78 of the Civil Practice laws and Ru1es, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to:

NYS Dept .  Taxat ion  and F inance
Deputy  Commiss ioner  and Counse l
A lbany ,  New York  12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COI'IMISSION

Peti t ionerr s Representat ive

Taxing Bureaur s Representative


