
STATE OF NE\d YORK
STATE TAX COMMISSION

fn the Matter

Michael P. Spiegler

of the Petit ion

o f

ATTIDAVIT OF MAIIING

for Redetermination of a Deficiency or a Revisj-on

of a Determination or a Refund of

Unincorporated Business Tax

under Art.icle 23 of the Tax Law

for  the  Years  1971 & 7972.

State of  New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of  the Department  of  Taxat ion and Finance,  over  18 years of  age,  and thaL on the

14th day of  November,  1980,  he served the wi th in not ice of  Decis ion by cer t i f ied

mai l  upon l f ichael  P.  Spiegler ,  the pet i t ioner  in  the wi th in proceeding,  by

enclos ing a t rue copy thereof  in  a securely  sealed postpaid wrapper addressed as

fo l l ows :

Michael  P.  Spiegler
1 Hi l l top Ln.
Oyster  Bay,  NY tL77t

and by deposit ing same enclosed in a postpaid

(post.  of f ice or off ic ial  depository) under the

United States Postal  Service within the State

That deponent further says that. the said

and that  the address set  for th on said wrapper

pet i t ioner .

Sworn to before me this

14th day of  November,  1980.

properly addressed wrapper in a

exclusi-ve care and custodv of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the



STATE OF NEW YORK
STATE TNT COUMISSION

In the Matter of the Petition

o f

Michael P. Spiegler

for Redetermination of a Deficiency or a Revision

of a Determination or a Refund of

Unincorporated Business Tax

under Article 23 of the Tax Law

for the Years 1971 & 1972.

AFFIDAVIT OF MAILING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxation and Finance, over 18 years of age, and that on the

1.4th day of November, 1980, he served the within notice of Decision by certified

mail upon Theodore Mate the representative of the petitioner in the sithin

proceedingr by enclosing a true copy thereof in a securely sealed postpaid

wrapper addressed as fol lows:

Mr. Theodore Mate
570 ?th Ave.
New York, NY 10018

and by depositing sane enclosed in a postpaid properly addressed wrapper in a

(post office or official depository) under the exclusive care and custody of the

United States Postal Service within the State of New York.

That deponent further says that the said addressee is the representative of

forth on said h'rapper is the lastthe petitioner herein and that the address set

known address of the representative of i t ioner.

Sworn to before me this

14th day of November, 1980.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

November 14, 1980

Michael P. Spiegler
1 Hi l l top Ln.
Oyster Bay, NY 17771

Dear  Mr .  Sp ieg le r :

Please take not ice of the Decision of the State Tax Comnission enclosed
herewith.

You have now exhausted your right of review at the adrninistrative IeveI.
Pursuant to section(s) 722 of the Tax Law, any proceeding in court to review
an adverse decision by the State Tax Commission can only be instituted under
Article 78 of the Civil Practice Laws and Ru1es, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

fnquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to:

NYS Dept .  Taxat ion  and F inance
Deputy  Commiss ioner  and Counse l
Albany, New York 12?27
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

cc: Pet i t ioner 's Representat ive
Theodore Mate
570 7th Ave.
New York, NY L0018
Taxing Bureaur s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition

o f

UICHAEI P. SPIEGTER

for Redeterminat ion of a Def ic iency or
for Refund of Unincorporated Business Tax
under Article 23 of the Tax Law for the
Years 1971 and 1972.

DECISION

Peti t ioner,  Michael P. Spiegler,  1 Hi l l top lane, Oyster Bay, New York

17777, f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of

unincorporated business tax under Art ic le 23 of Lhe Tax Law for Lhe years 1971

and, L972 (File No. 20626).

A smal l  c laims hearing was held before Al len Caplowaith, Hearing Off icer,

at the off ices of the State Tax Commission, Two l , lor ld Trade Center,  New York,

New York ,  on  May 13 ,  1980 a t  1 :15  P.M.  Pet i t ioner  appeared w i th  Theodore

Mate, CPA. The Audit  Divis ion appeared by Ralph J. Vecchio, Esq. (Wil l iam

Fox,  Esq,  ,  o f  counse l ) .

ISSIIE

Whether the activit ies engaged in by petit ioner as a salesman constituted

the carry ing on of  an unincorporated business.

FINDINGS OF FACT

1. Pet i t ioner,  Michael P. Spiegler,  t imely f i led joint  New York State

income tax resident. returns with his wife for the years 1971 and 1972, whereon

he reported commission income derived from his act iv i t ies as a salesman. He

did not f i le an unincorporated business tax return for ei ther year at issue.

2. 0n September 26, 7977, the Audit  Divis ion issued a Statement of Audit

Changes to pet i t ioner wherein i t  held that the income from his "act iv i t ies as
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a salesman is subject to the unincorporated business taxrr. Addit ionally,

adjustments ldere made to business expenses claimed for each year at issue as

the result  of  a Federal  audit ,  but s ince said adjustments lvere not contested,

they are not at issue herein. Accordingly,  a Not ice of Def ic iency was issued

against pet i t ioner on September 26, 1977 assert ing unincorporated business tax

o f  $ 2 r 7 3 5 . 9 6 ,  p l u s  i n t e r e s t  o f  $ 9 0 2 . 1 0 ,  f o r  a  t o t a l  d u e  o f  $ 3 , 6 3 8 . 0 6 .

3. Pet i t ioner contended that he was a bona f ide employee, and as such,

the income derived frorn his sales activities is exempt from the imposition of

unincorporated business tax.

4. During the years at issue, peLit ioner rdas a jeans salesman for the

Hi l lb i l ty Jr.  Divis ion of Omnico (previously known as Gay Togs).  Wtren not on

the road, he was required to report  to the company's showroom by 9:30 A.M.,

r , lhere he remained unt i l  approximately 5:30 P.M. He was required to report  to

his supervisor on a dai ly basis.  His terr i tory consisted of New York City,

Long Island and New Jersey. While on the road (approximately two days per

week and usually not overnight) he visited stores which were specified by his

supervisor. He was required to prepare activity sheets and had a production

quota which he was required to fulfil l. Additionally, he was requi-red to

attend periodic trade shor*s.

5. Pet i t ioner,  who was compensated on a 6 percent commission basis,  was

prohibi ted from sel l ing for any other pr incipals.  He was not rei"mbursed for

ordinary and necessary business expenses incurred since the company felt that

the commission rate paid was suff ic ient ly high enough for pet i t ioner to personal ly

pay for such expenses.

6. Pet i t ioners compensat ion was reported on a U.S. information return,

form 1099, rather than a l {age and Tax Statement,  form Id-2. Income and social

security taxes were not withheld from his compensation. He did not receive a
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regular paid vacation and was not covered under a company established pension

plan.

CONCIUSIONS OF IAT{

A. That pet i t ioner 's pr incipal exercised suff ic ient direct ion and control

over his dai ly act iv i t ies so as to const i tute a bona f ide employer-employee

relat ionship. Accordingly,  pet i t ionerrs act iv i t ies as a salesman const i luted

services as an employee pursuant to sect ion 703(b) of the Tax Law. As such,

the income derived therefrom is exempt from Lhe imposition of unincorporated

business tax within the meaning and intent of section 701 of the Tax Law.

B, That the pet i t ion of Uichael P. Spiegler is granted and the Not ice of

Def ic iency dated September 26, 1977 is hereby cancel led.

DATED: Albany, New York

Noy 1 4 pgo
COMMISSION


