
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the pet i t ion :

o f

Southern Tier Basketbal l  Coaches Cl inic :

A l lan  C.  Cave,  Rober t  F .  Lane,  Ind .  &  Co-par tners

for Redeterminat ion of a Def ic iency or a Revision :

of  a Determinat ion or a Refund of

Unincorporated Business Tax :

under Art ic le 23 of the Tax law

for the Year 7972

AFFIDAVIT OF MAILING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department.  of  Taxat ion and Finance, over 18 years of age, and that on the

7th day of July,  1980, he served the within not ice of Decision by cert i f ied mai l

upon Southern  T ie r  Basketba l l  Coaches C l in ic ,  A l1an C.  Cave,  Rober t  F .  Lane,

Ind. & Co-Partners, the pet i t ioner in the within proceeding, by enclosing a true

copy thereof in a securely sealed postpaid !{rapper addressed as fol lows:

Southern Tier Basketbal l  Coaches Cl inic
A l lan  C.  Cave,  Rober t  F .  Lane,  fnd .  &  Co-par tners
3  Er i c  C t .
Johnson City, Ny 13790

and by deposit ing same enclosed in a postpaid

(post off ice or off icial depository) under the

Unit.ed States Postal Service within the Stat.e

That deponent further says that the said

and that the address set forth on said wrapper

pet i t . ioner.

Sworn to before me this

7 th  day  o f  Ju ly ,  1980.

properly addressed wrapper in a

exclusive care and custodv of the

of  New York .

addressee is the pet i t ioner herein

is the last known address of the



STATE OF NEW YORK
STATE TAX COMMISS]ON

In the Matter of the pet i t ion :

o f

Southern Tier Basketbal l  Coaches Cl inic :

A l lan  C.  Cave,  Rober t  F .  Lane,  Ind .  &  Co-par tners

for Redet.erminat ion of a Def ic iency or a Revision :

of  a Determinat ion or a Refund of

Unincorporated Business Tax

under Art icle 23 of the Tax Law

for the Year 1972.

AFFIDAVIT OF MAILING

State of New York

County of A1bany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department.  of  Taxat ion and Finance, over 18 years of age, and that on the

7th day of July,  1980, he served the r ,r i th in not ice of Decision by cert i f ied mai l

upon Herbert  M. Matt ies the representat ive of the pet i t ioner in the within
proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper  addressed as  fo l lows:

Mr. Herbert M. Matties
Chernin & Gotd
P.O.  Box  1563
Binghamton, Ny I3gA2

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of the

united states Postal  service within the state of New york.

That deponent further says that the said addressee is the representat ive of

the pet ' i t ' ioner herein and that the address set forth on said wrapper is the last

Sworn to before me this

7 th  day  o f  Ju ly ,  1980.



Southern Tier Basketbal l
A l lan  C.  Cave,  Rober t .  F .
3  E r i c  C t .
Johnson City,  NY J379A

Gentlemen:

STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

July  7,  1980

Coaches C l in ic
Lane,  Ind .  &  Co-Par tners

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) IZZ of the Tax Law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice lar,vs and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany CounLy, within 4 months from
the da te  o f  th is  no t . i ce .

Inquir ies concerning the computation of tax due or refund al lowed in
accordance wi th  th is  dec is ion may be addressed to:

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel
Albany,  New York 12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

cc :  Pet i t ioner 's  Representa t ive
Herbert  M. Matt ies
Chernin & Gold
P . 0 .  B o x  1 5 6 3
Binghamton, NY 13902
Taxing Bureau's Representat ive



STATE OF NEW YORK

STATE TAX COMI'IISSION

In the Matter of the Pet i t ion

o t

SOUTI{ERN TIER BASKETBATT COACI{ES CI,INIC
ROBERT F. LANE and AttAN C. CAVE

Individual ly and as Co-partners

for Redeterminat ion of a Def ic iency or for
Refund of Unincorporated Business Tax under
Art ic le 23 of the Tax Law for the year 1972

DECISION

Peti t ioner Southern Tier Basketbal l  Coaches Cl inic,  3 Eric Court ,  Johnson

City,  New York 1379A f i led a pet i t ion for redeterminat ion of a def ic iency or

for refund of unincorporated business t .ax under Art ic le 23 of the Tax law for

the year 1972 (FILe No. 20584).

A  smal l  c la ims hear ing  was he ld  be fore  Car l  P .  Wr igh t ,  Hear ing  Of f i cer ,

aL the off ices of the State Tax Commission, Governmental  Civic Center,  44

Hawley  St ree t ,  B inghamton,  New York ,  on  December  6 ,  L919 aL  9 :15  A.M.  Pet i t ioner

appeared by Herbert  M. Matt ies. The Audit  Divis ion appeared by Ralph J.

V e c c h i o ,  E s q .  ( B a r r y  M .  B r e s l e r ,  E s q . ,  o f  c o u n s e l ) .

ISSUE

Whether the income from the sale of a business and the covenant not to

compet.e is reportable in the year of sale or in the years when payment is

rece ived.

FINDINGS OF FACT

1. Pet i t ioner Southern Tier Basketbal l  Coaches Cl inic f i led a New York

State parLnership return for 7972 on August 11, 7976 on which was reported net

bus iness  income o f  5524.78 .
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2 .  0n  October  31 ,  1977 the  Aud i t  D iv is ion  issued a  Not ice  o f  Def ic iency

aga ins t  pe t i t ioner ,  impos ing  un incorpora ted  bus iness  tax  due o f  $B57.90 ,  p lus

pena l ty  o f  $214.4B (pursuant  to  secL ion  685(a)  o f  the  Tax  Law)  and in te res t  o f

$292.44 ,  fo r  a  to ta l  o f  $1 ,364.82 .  The no t ice  was issued on  the  grounds tha t

the partnership return did not report  the fol lowing i tems I  sale of a business

and covenan l  no t  Lo  compete  o f "  $241000.00 ,  cod i rec to r  sa la ry  o f  $11000.00  and

adver t i s ing  and c l in ic  exh ib i to r  comniss ion  o f  $223.00 .  The la t te r  two unrepor ted

iLems are nol contested by pet iLioner and, therefore, not at  issue. The Audit

Divis ion further contended that the sale of the business did not qual i fy as an

instal lment sale and therefore, total ly reportable in the year of sale.

3. Robert  F. lane and Al}an C. Cave were equal partners in partnership

of Southern Tier Basketbal l  Coaches Cl inic.  The partners entered into an

agreement  on  May 1 ,  1972 w i th  Scho las t ic  Magaz ines ,  Inc .  se l l ing  the i r  en t i re

interest in Southern Tier Basketbal l  Coaches Cl inic (hereinafter ' tCl inic")  and

a covenant nol Lo compete unt i l  0ctober 1, 1980 without f i rst  obtaining wri t ten

consent .  The purchase pr ice  fo r  the  c l in ic  and a l l  i t s  asse ts  was $12,000.00

and the covenant not to compete was an addit ional $121000.00. They were paid

$8,000.00  a t  the  c los ing  on  May 1 ,  1972;  the  remain ing  amount  was pa id  in

i n s t a l l m e n t s  o f  $ 8 , 0 0 0 . 0 0  o n  J u l y  1 ,  1 9 7 3 ,  $ 4 , 0 0 0 . 0 0  o n  O c t o b e r  1 5 ,  1 9 7 4  a n d

$ 4 , 0 0 0 . 0 0  O c t o b e r  1 5 ,  1 9 7 5 .

4 .  Rober t  F .  Lane and A l len  C.  Cave each repor ted  $12,000.00  on  the i r

personal Federal  and New York State income tax reLurns. The partners argued

that they f i led their  income tax returns incorrect ly in that they should have

repor ted  on ly  $4 ,000.00  each (amount  rece ived in  7972)  and no t  the  $12,000.00 ,

but could not correct the returns because the statute of l imitat ions had

p a s s e d .
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5. At the closing the partners did not receive a negot iable instrument

equivalent to cash for the balance payable under both provisions of Lhe agree-

ment .

6. The pet i t ioner contended that the correct recomputat ion of unincorporated

bus iness  tax  i s  as  fo l lows:

Business income previously reported
SaIe  o f  bus iness
Covenant not to compete
Coord ina tor ' s  sa la ry
Advert is ing and cl in ic exhibi tor

commission
TotaI

A l lowance fo r  par tner 's  serv ices
Exemption
Tota l

$9  , 7  47  . 78

6,949  .56

$2  ,7  98  .22

$  153 .90
46 . rA

S-- 107186'

in not f i l ing a New York

$ s24 .7  B
4,  000 .  00
4 ,000  .  oo
1  ,000  .00

2n.aa

$r ,949  .56
5  ,000 .  00

Taxable Business income

Unincorporated Business Tax at 5 I IZ'1"
Business Tax Credit
Unincorporated Busi_ness Tax Due

7.  Pet i t ioner  d id  no t  ac t  w i th  reasonab le  cause

State partnership return on t ime.

CONCLUSI0NS 0F tAI,17

A. That the sale of the business and the covenant not to compete does

not qual i fy as an i-nstal lment sale in accordance with sect ion 453 of the

Internal Revenue Code. Hor^rever, Lhe only amount taxable is the actual amount

received in negot. iable instruments in 1972 in accordance with sect ion 451(a)

of the Internal Revenue Code and because the partners did not consLruct ively

receive the unpaid balance because the agreement was neither evidence of

indebtness payable on demand or readi ly tradable since the compensat ion to be

recej-ved depended upon fuLure events or condit ions.

B. That the pet i t ioners fai lure to f i le a New York State partnership return

in accordance with sect ion 658(c) of the Tax Law and report  the unincorporated
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business tax due for 7972 was not due to reasonable causel therefore, the

penalty imposed pursuant to sect ion 685(a) of the Tax law is sustained.

C. That the Audit  Divis ion is hereby directed to accordingly modify the

Notice of Def ic iency issued 0ct.ober 31, 1977 to the extent indicated in Finding

of Fact r '6 ' r  
I  that except as so granted the pet i t ion of Southern Tier Basketbal l

Coaches Cl inic is in at l  other respects denied and the Not ice of Def ic iency

issued 0c tober  31 ,  7977 is  sus ta ined,  together  w i th  such add i t iona l  in te res t

and penalty as rnay be lawfu1ly owing.

DATED: Albany, New York STATE TAX COMMISSION

.,ful07fggo


