
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the pet i t ion

o f

James R. Slote

for Redeterminat ion of a Def ic iency or a Revision

of a Determination or a Refund of

Unincorporated Business Tax

under Article 23 of the Tax law

for  the  Years  1969 & 1970.

AFFIDAVIT OF MAIIING

SLate of Ner+ York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Departnent of Taxation and Finance, over 18 years of age, and that on the
6th day of June, 1980, he served the within not ice of Decision by cert i f ied mai l
upon James R. Slote, the pet. i t ioner in the within proceeding, by enclosing a
true copy thereof in a securely sealed postpaid wrapper addressed as fol lows:

James R. Sl-ote
124 Westervelt Ave.
Tenaf ly,  NJ 07670

and by deposit ing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

Unit .ed States Postal  Service within the State

That deponenL further says that the said

and that the address set.  forth on said wrapper

pet i t ioner .

Sworn Lo before me this

6 th  day  o f  June,  1980.

properly addressed wrapper in a

exclusive care and custody of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the



STATE OF NBW YORK
STATE TAX COMMISSION

fn the Matter

James R. Slote

of the Pet. i t ion

o f

AFFIDAVIT OF MAITING
for Redetermination of a Deficiency or a Revi-sion
of a Determination or a Refund of

Unincorporated Business Tax

under Art. icle 23 af the Tax law

for  the Years 1969 & 1970.

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

6th day of June, 1980, he served the within not ice of Decision by cert i f ied mai l
upon Robert  Weissberg the representat ive of the pet i t ioner in the within
proceedi.ng, by enclosing a true copy thereof in a securely sealed postpaid

wrapper  addressed as  fo l lows:

Mr. Robert Weissberg
P.O.  Box  981
White Pl-ains,  Ny LO6O2

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service within the State of New york.

That deponent further says that the said addressee is the representat ive of

Lhe pet i t ioner herein and that the address set forth on said l rrapper is the last

known address of the represenLat ive of the pet i t ioner.

Sworn to before me this

6 th  day  o f  June,  1980.



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

June 6,  1980

James R. Slot.e
124 tr{estervelt  Ave.
Tenaf ly,  NJ 07670

D e a r  M r .  S l o t e :

Please take noLice of the Decision of the StaLe Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to secLion(s) IZZ of the Tax Law, any proceeding in court  to review
an adverse decision by the State Tax Conmission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be comrnenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquir ies concerning the computat ion of tax due or refund al lowed in
accordance rtr iLh this decision may be addressed to:

NYS Dept .  Taxat ion  and F inance
Deputy Commissioner and Counsel
A lbany ,  New York  12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

cc: Pet. i t ioner's Representative
Robert Weissberg
P .0 .  Box  981
White Plains, NY rc6A2
Taxing Bureau' s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

JAMES R. STOTE

for Redeterminat ion of a Def ic iency or
for Refund of Unincorporated Business
Tax under Art ic le 23 of the Tax Law for
the Years 7969 and 1970.

DECISION

PetiLioner,  James R. Slote, 124 Westervelt  Avenue, Tenaf ly,  New Jersey

07610, f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of

unincorporated business tax under Art ic le 23 of the Tax Law for the vears 1969

and 1970 (Fi le t to.  L5947).

A  smal l  c la ims hear ing  was he ld  be fore  Wi l l iam Va lcarce l ,  Hear ing  Of f i cer ,

at the off ices of the State Tax Commission, Two World Trade Center,  New York,

New York ,  on  October  25 . -  L979 a t  9 :15  A.M.  Pet i t ioner  appeared by  Rober t

Weissberg '  CPA.  The Aud i t  D iv is ion  appeared by  Ra lph  J .  Vecch io ,  Esq.  ( I rw in

A .  l e v y ,  E s q . ,  o f  c o u n s e l ) .

ISSUE

WheLher income from pet i t ionerts act iv i t ies as a salesman is subject to

unincorporated busj-ness Lax.

FINDINGS OF FACT

1.  Pet i t ioner ,  James R.  S lo te  and Caro l  S .  S lo te ,  h is  w i fe ,  jo in t . l y

f i led Net* York State income tax nonresident returns for years 1969 and 1970,

on which he reported commission income frorn his act iv i t ies as a salesman.

Pet i t . ioner did not f i le unincorporated business tax returns for said years.

2. On l larch 26, 7973, the fncome Tax Bureau issued a NoLice of Def ic iency

for 1969 and 1970 in the sum of $3,46A.82, on which the income from his act iv i t ies
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as  a  sa lesman was he ld  sub jec t  to  the  un incorpora ted  bus iness  tax .  fn  add i t ion ,

pena l t ies  I , re re  imposed pursuant  to  sec t i -ons  685(a) (1 )  and 635(a) (2 )  o f  the  Tax

Law.

3 .  Pet i t ioner ,  James R.  S lo te ,  has  been a  so l i c i t ing  agenL fo r  the

Mutual Benef i t  Li fe Insurance Company ("Mutual Benef i t") ,  s ince September,

1952. Pet i t ioner was appointed by, and operaLed through, the Albert  G. Schmerge

Agency under a standard wri t ten agreement which provided in part :

(a) that pet i t ioner was required to conform to al l  rules and regula-
t ions prescr ibed by the general  agent or by Mutuar Benef i t .

(b) that pet i t ioner was required "to devote his efforts regular ly
and systematical ly to the product ion of businesst ' .

(c) that pet i t ioner "shal l  be free to exercise his own judgment as
to the persons from whom he wi l l  sol ic i t  business and the t ime,
place and manner of sor ic i tat ion, provided, however,  that such
sol ic i tat ion under this agreement shal l  be l imited to the Lerr i tory
of the General  Agent".

(d) that pet i t ioner was required to furnish a f idel i ty bond at his
own expense.

(.)  that pet i t ioner had no authori ty to bind Hutual Benef i t  or the
general  agent.

4. Pet. i t ioner was compensated on a commission basis with no withholding

of payrol l  taxes except for amounts withheld under the Federal  Insurance

Cont r ibu t ions  Ac t  (F . f .C .A. ) .  Pe t i t ioner  was prov ided w i th  g roup l i fe  insurance,

an annuity,  and accident and sickness insurance.

5 .  PeL i t ioner  r^ ras  prov ided w i th  o f f i ce  and secre tar ia l  fac i l i t i es .  He

was required to periodical ly report  to the off ice, located in New York State.

In  7970,  pe t i t ioner  repor ted  to  a  sa te l l i te  o f f i ce  loca ted  in  New Jersey ,

opera ted  by  Stuar t  K .  Mi l le r  Assoc ia t .es ,  successor  to  the  A lber t  G.  Schmerge

Agency. However,  pr ior,  dur ing and subsequent to 7969, pet iLioner conducted

his sales act iv i t ies pr imari ly within the State of New York.

6. Mutual Benef i t  permit ted pet i t ioner to sel l  noncompeting pol lc ies.
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He sold pol ic ies for Paul Revere l i fe fnsurance Company and also sold tax

shelter contracts for a f i rm located in New york State.

7 -  Pet i t ioner f i led an unincorporated business tax return for the year

1968' on which he reported income derived from al l  his sales act iv i t ies.

B .  On January  1 ,  \969,  pe t i t ionex  organ ized James R.  S lo te  Assoc ia tes ,

Inc. (" the Corporat ionrr)  under the laws of the State of New Jersey. AII

commj-ssions from the sale of insurance and tax shelter contracts were assigned

to the Corporat ion, which in turn paid pet i t ioner a salary. However,  al l

renewal income from sales consummat.ed pr ior to January 1, 7969 were retained

by pet i t ioner and reported as wage income for 1969r and as net business income

for 1970. This renewal income is the sole income at issue.

9. Pet i t ioner did not chal lenge the penalt ies imposed pursuanL to sect ions

6 8 5 ( a ) ( 1 )  a n d  6 8 5 ( a ) ( 2 )  o f  r h e  T a x  t a w .

CONCI,USIONS OF tAW

A. That renewal income received during the years 7969 and. 1970 constituted

income from an unincorporated business being l iquidated by pet i t ioner James R.

Slote and is subject to unincorporated business tax in accordance with the

meaning and int .ent of  sect ion 703 of the Tax law. (Matter of  Cerf  v.  Lynch,

2 3 7  A . D .  2 8 3 ,  a f f  t d .  n o  o p . ,  2 6 2  N . Y .  5 4 9 ) .

B. That the pet i t ion of James R. Slote is denied and the Not ice of

Def ic iency issued l(arch 26, 7973 for the years 1969 and 1970 is sustained

together with such addit ional interest as may be lawful ly owing.

DATED:

JUN

Albany, New York COMMISSION

6 1980


