
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the pet i t ion

o f

l loyd  E.  &  Margare t  l .  S la te r

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Unincorporated Business Tax

under Article 23 of the Tax Law

for  the  Years  1971 & 7972.

AFFIDAVIT OF MAITING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

2nd day of May, 19B0, he served the within not ice of Decision by cert i f ied mai l

upon f , loyd E. & Margaret t r .  Slater,  the pet i t . ioner in Lhe within proceeding, by
enclosing a true copy thereof in a securely sealed postpaid rdrapper addressed as

fo l lows:

L loyd  E,  &  Margare t  L .  S1ater

Putnam Stat ion, Ny 12961
and by deposit ing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under Lhe

United States Postal  Service within the St.ate

That deponent furLher says that the said

and that the address set forth on said wrapper

pet i t ioner

Sworn to before me this

2nd day  o f  May,  19B0.

properly addressed wrapper in a

exclusive care and custodv of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the



STATE OF NEW YORK
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

Ylay 2, 1980

L loyd  E.  &  Margare t  L .  S la te r
Putnam St.at ion, NY 1286l

D e a r  M r .  &  M r s .  S l a t e r :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at Lhe administrat ive level.
Pursuant to sect ion(s) IZZ of the Tax Law, any proceeding in court  to revj-ew
an adverse decision by the State Tax Conrnission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice laws and Rules, and must.  be commenced in the
Supreme Court of the State of New York, Albany Counly, within 4 months from
the date of this not ice.

Inquir ies concerning the comput.ation of tax due or refund al lowed in
accordance wi th  th is  dec is ion may be addressed to:

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel
A lbany ,  New York  12227
Phone # (518) 457-624A

Very truly yours,

STATE TAX COMMISSION

cc :  Pet i l ioner '  s  Representa t ive

Taxing Bureau's Representat ive



STNIE OF NEW YORK

SIATE TAX CCI4PIISSION

In the Matter of the Petition

of

LTOYD E. SLATER and IIARC.ARET L. SII(IER

for Redeternrination of a Deficiency or for
Refirnd of UnincorSnrated Business Tax under
Article 23 of tlre Tax law for the Years
1971 and 1972.

DECISION

Petitioners, Lloyd E. Slater and luhrgaret L. Stater, Putnam Station, Nsv York

L2B6L. filed a petition for redeterrnination of a deficienqg or for refi-rrd of unin-

corporated business tax under Article 23 of the Tax Iaw for the years L97L atf, L972

(File Ib. 00552) "

A fortnal hearing was held before Iouis M. Klein, Hearing Officer, at the

offices of the State Tax Conmission, Building #9, State Cang:us, Albany, Nevrr York,

on Februaqz L6, L977 at 1:45 P.M. Petitioners appeared pro se. Ttre Audit

Division appeared by Peter Crotty, Esq. (ltlarillm M" Kalteriborn, Esg., of oounsel) .

rssuEs

I. Whether the activities of petitioner Dr. Lloyd E. Slater durjng ttre years

1971 and L972, as a tax-poliry consultarrt, constituted tLre practice of a profession

within the intent of section 703(c) of thre Tax Law so as to exenpt petitioner from

the palment. of uninooryorated busjness tax.

II" Vhether ttre Nctice of Deficiency dated l4arch 31, 1975 is correct, if

petitioners are determined to be subject to the palzment of uninoorporated business

tax,
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FIND]NGS CF'FASI

1. Petitiorrers, Lloyd E. Slater and Margaret L. Slater, tinely fited Nsv york

State incore ta< returns for the years 1971 and L972, but failed to file Ns,i york

State unincorporated business ta< returns for tlre years 1971 and L972.

2- 03 Mardl L9' 1974' tlre Inorc Tax Bureau issued a Statenent of Audit

Changes against petitioners, ingnsing unincorgnrated business tax for tlre years

1971 and 1:972 in the sws of $236.08 and $274.II, respectS-vely, on the grounds ttrat

petitioner Lloyd E. Slater's activities as a tax consultant do not cronstitute ttre

practi-ce of a profession r:nder ArticLe 23 of ttre Ta< Law, and ttrat ttre incone

earned ttrerefrorn is deered sr.rbject to r:nincorgnrated. business tax. Witlr isterest

and penalties, the anor.rrt clairred to be due totalled $791.91. Accordingly, a

Notice of Deficiencry dated lrlarcLr 3L, Lg75 was issued for that anpunt.

3. Tlrereafter, peti-tioners fited a petition for redetermination of tlre

deficiencry, vflich petition was dated l{ay 6, 1975.

4. Drring 1971 and L972, petitioner Dr. Lloyd E. Slater was enplqged by ttre

Senate of the State of New York as a consultant on tax polie/, pursuant to anrn:aI

contracts, for ta*rich conpensation he was e>pected to vrork tlre eqrrivalent of one-

half of an enployee's full tjrre.

5. TtIe anrrual contracts between petiLioner Dr. Lloyd E. Slater and ttre State

of New York refer to petitioner as an independent contracbor and not an enplq;ee,

and provide ttrat ttre agreenents are intended to secure tlre personal services of

petitioner because of his professj-onal and Lechnical gualifications and e>q:erience.

6. Accordj-ng to Roger C. Ttronpson, Secretarlz of ttre Senate, petitioner was

retaj-ned by ttre Senate because he is an econcrnist rlr?ro has beone a nationally

recognized authority on state and local taxation;nlicies and on ttre effects of tax

trrclicies on economic deveroprent and business clirnate.
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7. Petitioner Dr. Lloyd E. Slater received his B.S. degree in Economics frcnt

Purdue University and a Ph.D. degree in Econcrnics from Cornell Universitl'.

8. Petltioner Dr. Lloyd E. Slater has held nrarry trnsitions of distinction

wittrin ttre field of eqcnonics and ta><, anong them: associate director of Finance

for tlte State Colleges at Cornell University; staff director for ttre fnterdepart-

nerrtal Ta< Structr.re Study Conmittee of Nerar York State and Deputlz Connrissioner for

Tax Researctr irr the New York State Deparbrent of Taxation and Fj-nance. In addition,

petitioner Dr. Lloyd E. Slater has senred on the Board of Directors of tlre Tax

Institute of Anerica and the National Tax Association, arul has pr:blished several

arb,icles on eaoncnrics in ttre field of agriculture.

9. Ttre prjncipal duties of petitioner, in his capacity as a consultarrt to ttre

Nevr York State Senate on tax policy, were threefold:

(a) Explaining to the State Senators and ttreir staffs, ttre

factual content of New York's ta>< lanus, ttre policy

considerations leading to adoption of ttre e><isting features

of tlrese laws, and the effects of various tax policies on

econqnic Arcnr,rLh and job developrcnt.

(b) Advising the State Senate as to possiJcle inprovenents in

the State ta:< structu:re and tlre effesbs of any suctr changes.

(c) EValuating legislation proposing changes in tax stnrcture

of the Stat-e, with parb,icular enphasis on tlre effects these ctnnges

woul-d have on the State's e@ncrnic clirnate and on the develo;xnent

and retention of jcb opporbr-rrities in ttris State.

10. Petitioner and thre Inccne Ta< Br:reau entered a stipulation on tl:e record,

as follcnr'rs:

"[ttat in earn:ing petitioner's inccne as a ta< poliqf consultant, one,
capital is not an inccne producing factor and tr,,ro, npre than eighty
percent of tlre gross inccne for this activitlr for tlre ta<able years in
question is directly attri-butabLe to personal senrices actr:ally rendered
by the petitionersr'.
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CCD{CLUSrcNS OF IAW

A. That tte Ta:< Law does not contain a definition of ttre term "professions".

Blackrs'Law Dictronqry, Fourth Edition, hcmever, defines profession as follcn,vs:
t

"A vocatj-on, calling, ocsr4)ation or enplolznent involving labor, ski1l,
education, q>ecial knoufledge and ccnpensation or profit, but ttre labor
and slcill inrzolved is predcnrinatly nental or intellectual, rather
ttnn physical or manual."

B. Ihat 20 I{YCRR 203.1I(b) (whictr was not effective until Febn:ary Lt L974)

defines "ottrer professions" as follor^ls:

"...the term ottrer profession includes any ocsupaLlon or vocation
in which a professed knowledge of scne deparbnent of science or
learning, gained by a proi-onged course of speciaU-zed instruction
and study, is used by its practS"cal application to tlre affairs of
others, eitfier advislng, guiding or teactring them, and in serving
their interests or welfare in the practice of an arb or scj-ence
founded on it".

C. fhat petitioner's ssrrices as a consultant on ta< policy to tlre Senate of

tLre State of New York require that degree of specialrLzed.learning, knovoledge and,

opertise so as to qualify hjm as one practicing a profession in accrcrdance with

the defjnition of thaL term bottr as set forttr in Blaclcrs law Dictionaqz and 20

NvcRR 203.11(b) .

D. That petitioner brings to his position as a consultant on tax poliqg to

the Nevi York State Senate unusual expertise in his field gained ttrrough a lengthy

and successful @urse of study resulting in ttre awardjng to petiUioner of a Ph.D.

degree j,n Econonrics, togetler wittr a distinguished career in ttre field of pr-rblic

serrice. Petitioner has clearly attained. suctr a degree of prcrninence in his field

as to have cau,sed thre Nes^r York State Senate to have sought his senzices as a

consultant.

E. That petitionerrs senzices to the Nevr York State Senate are d:istingnrishable

frcrn those of ttre unsuccessful litigarrts in cases cited bV ttre Incone Tax Br:reau in

that in eacl: of ttrose cases, the econonrist seeJcing ttre professional ocenption was

a consultant to a private busjness interest, ttrereby coming within ttre exclusion

conta-ined in tlre current regiulation, to wit:
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"Ihe perforrnance of services dealing wittr the conduct of business
itself, including ttre prcnotj-on of sales or senrices dealing wittr the
conduct of business itself, includ:ing tlre pronotion of sales or services
of such business and consulting senrices, do not crrnstitute ttre practice
of a profession even though the senzices involve the application of a
speciafized kncrqledge". [20 NYCRR 203.11(b) ].

Dr. S1ater was not senring as a consultant to a busjness, but rather to ttre Nerar York

State Legj-slature. His knouledge and expertise is clearly used in senring the

interests of otlrers.

F. That inasnuch as all that had to be established on ttris hearing was the

determination tkrat petitioner was practicing a profession in order to gr:alify him

for an exenpti-on frorn r:nincorlnrated business tax, it having been stipulated tlrat

capital was not an incore-producing factor in petitioner's senrice as a tax poliqf

ocnsultant, and tJ:at more tLran 80 percent of ttre gross jnccne fron tt-is asbivities

jn such capacity during 1971 and L972 was dj-rectly attributable to personal senzices

actually rer-tdered, it is, therefore, clear ttrat petitioner's incore earned as a

tax-po1iq1 aonsultant to tlre New York State Senate i-s not sr:lcject to r-rninorporated

business tax.

G. TLrat as a result of ttris determination, ttre issr.re concerning the accuraqg

of the Notice of Deficienry is rendered nnot.

H. That the petition of Lloyd E. S1ater and llargaret L. Slater is granted,

and ttre Notice of Deficienqg dated Marctr 3L, L975 is cancelled.

DAID: .Llbany, Nenu York

MAY Z 1980

I  d i s s e n t

CO{MISSICD{ER


