
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

Car I  E .  &  Faye J .  S i l ver

AFFIDAVIT OF MAITING

for Redeterminat ion of a Def ic iency or a Revision

of a Determination or a Refund of

Unincorporated Business Tax

under Article 23 of the Tax law

for  Lhe Year  1973.

State of New York

County of A1bany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

5th day of September, 1980, he served the within not ice of Decision by cert i f ied

mai l  upon Carl  B. & Faye J. Si lver,  the pet i t ioner in the within proceedinS, by

enclosing a true copy thereof in a securely sealed postpaid wrapper addressed as

fo l lows:

Carl  E.  & Faye J.  Si lver
Brookhaven Medical Arts Bldg.
4 Schoenfeld B1vd.
Patchogue, NY 11772

and by deposit ing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

United States Postal  Service within the State

That deponent further says that the said

and that the address set forth on said wrapper

pet i t ioner .

Sworn to before me this

5th day of Septenber,  1980.

properly addressed wrapper in a

exclusive care and custodv of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

September  5 ,  1980

Car l  E .  &  Faye J .  S i l ver
Brookhaven Medical Arts Bldg.
4 Schoenfeld Blvd.
Patchogue, NY 17772

Dear  Mr .  &  Mrs .  S i l ver :

Please take not ice of the Decision of the State Tax Commission enclosed
herer+ith.

You have now exhausted your right of review at the administrative IeveI.
Pursuant to sect ion(s) IZZ of the Tax law, any proceeding in courL to review
an adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance r ' l i th this decision mav be addressed to:

NYS Dept.  Taxat ion and Finance
Deputy Commissioner and Counsel
A lbany ,  New York  12227
Phone # (518) 457-624A

Very truly yours,

STATE TAX COMM]SSION

Peti t . ioner '  s Representat ive

Taxing Bureaut s Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the MatLer of the Pet i t ion

o f

CARI E. SITVER and FAYE J. SITVER

for Redeterminat ion of a Def ic iency or for
Refund of Unincorporated Business Tax under
Art ic le 23 of the Tax Law for the vear lgi3.

DECISION

Pet i t . ioners ,  Car l  E .  S i l ver  and Faye J .  S i l ver ,  4  Schoenfe ld  Bou levard ,

Patchogue, New York 11772, f i led a pet i t ion for redeterminat ion of a def ic iency

or for refund of unincorporated business tax under Art ic le 23 of the Tax Law

f o r  t h e  y e a r  1 9 7 3  ( F i l e  N o .  1 8 2 1 1 ) .

A smal l  c laims hearing was held before Samuel Levy, Hearing Off icer,  at

the off ices of the State Tax Commission, Two World Trade Center,  New York, New

York ,  on  FebruarY B,  1980 a t  9 :15  A.M.  Pet i t ioner  Car l  E .  S i l ver  appeared pro

se.  The Aud i t  D iv is ion  appeared by  Ra lph  J .  Vecch io ,  Esq.  ( l { i l l i am Fox ,  Esq. ,

o f  c o u n s e l ) .

ISSIIE

Whether  pe t i t ioner  Car l  E .  S i l ver ts  ac t i v i t ies  as  a  mar r iage counse lor

const i tuted the pract ice of profession exempt from unincorporated business tax

pursuant to sect ion 703(c) of the Tax Law.

FINDINGS OF FACT

1.  Pet i t ioners ,  Car l  E .  S i l ver  and Faye J .  S i l ver ,  f i l ed  a  New York

State Income Tax Resident Return for 1973. Pet i t ioner Carl  E. Si lver did not"

f i le an unincorporated business tax relurn for subject year.

2. 0n JanuarY 24, 1977, the Audit  Divis ion issued a Statement of Audit

Changes to pet i t ioners, on Lhe ground that the income derived by pet i t ioner

CarI E. Si lver as a marr iage counselor was subject to unincorporated business
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tax.  Accord ingly ,  i t  issued a Not ice of

$901.51 unincorporated business tax,  p lus

o f  $1 ,103 .60 .

Deficiency dated Apri l

i n te res t  o f  $202 .09 ,

, 1977 for

a total due

3.  Dur ing the year  at  issue,  pet i t ioner  Faye J.  S i lver  was a housewi fe.

She was not. engaged in her husband'.s business activit ies.

4. Peli t ioner Carl E. Silver has been engaged in family counseling for a

period in excess of twenty (20) years. For the subject year he rendered

services qrhich included individual and group psychotherapy and marriage counseling.

He rendered such services from his off ice maintained at the Brookhaven Medical

Ar ts  Bui ld ing.

5.  Pet i t . ioner  he ld a Bachelor  o f  Ar ts ,  Bachelor  o f  Div in i ty  and Master 's

of Divinity degrees. In addit ion, petit ioner completed post graduate courses

at the Wil l iam Alanson White Insti tute of PsychiaLry, Psychoanalysis and

Psychology, from which he received a cert i f icate, under date of January 14,

7961, which stated "In recognit ion of the satisfactory completion of the

prescr ibed courses to  min is ters  in  Lhe psychology of  in terpersonal  re la t ions.  f '

Admission to said insti tute is granted only to applicants with advanced degrees.

Petit ioner also completed over 300 hours of personal supervision for marriage

and family counseling during the years 1954 through 1965.

6.  Pet i t ioner  became an associate member of  the Amer ican Associat ion of

l larr iage and tr 'amily Counselors on October 19, 1978. However, petit ioner

contended that he was el igible and had the educational prerequisites Lo become

an associate member of the American Association of | larr iage and Family Counselors

dur ing 19i3.

7. Petit ioner was not el igible for cl inical membership in the American

Association of Marriage and Family Counselors which required that he obtain

11

for
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fifty additional hours of supervision with an approved supervisor of his

cho ice .

8. The petit j ,onerts educational background, together with the 300 hours

of personal supervision provided the background and discipl ine required of a

marriage counselor and was used exclusively for working with famil ies, divorced

couples and family relationships.

CONCIUSIONS OE tA\,J

A. That the activit ies of petit ioner CarI E. Silver during 1973 consti-

tuted the practice of a profession within the meaning and intent of section

703(c)  o f  the Tax Law.

That  pet i t ioner  Car l  E.  S i lver 's  fa i lure t .o  become an associate member of

Lhe American Association of Marriage and Family Counselors prior to the subject

year does not alter the conclusion that his activit ies constitut.ed a profession.

That petit ioner attained the requisite education, training and competence,

required of a professional many years previous to 1978 (the year in r*hich he

became an associate member) ,  can be g leaned by the associat ion 's  grant ing h im

an associate membership based sole ly  on h is  appl icat ion.  That  sect ion 703(c)

of the Tax Lar,v provides in pert inent part, that:

" the pract ice of  any. . .profess ion in  which capi ta l  is  not  a
material income producing factor and in which more than B0 per
centum of the unincorporated business gross income for the
taxable year is derived from personal services actually rendered
by the individual or the members of the partnership or olher
ent i ty ,  shal l  not  be deemed an unincorporated business."

That capital was not a material income producing factor in petit ioner's

practice, and more than B0 percent of petit ioner's income was derived from

services personally rendered. Therefore, the petit ioners actj-vit ies shall  not

be deemed an unincorporated business within the meaning and intent of section

i03(c)  o f  the Tax Law.



B. That the petit ion of

that the Notice of Deficiencv
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Car l  E.  Si lver and Faye J.  Si lver is grantedl

i ssued Apr i l  11 ,  1977 is  cance l led .

DATED:

SEPOS
Albany, New York

rg80
STATE TAX COMMISSION


