
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter

Melvin Sharpe

of the Pet i t ion

o f

AFFIDAVIT OF MAILING

for Redeterminat. ion of a Def ic iency or a Revision

of a Determinat.ion or a Refund of

Unincorporated Business Tax

under Art ic le 23 of the Tax Law

for  the  Years  1971 & 1972.

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department.  of  Taxat ion and Finance, over 18 years of age, and that on the

11th  day  o f  Apr i l ,  1980,  he  served the  w i th in  no t ice  o f  Dec is ion  by  cer t i f ied

mai l  upon Melvin Sharpe, the pet i t . ioner in the r+i thin proceeding, by enclosing a

true copy thereof in a securely sealed postpaid wrapper addressed as fol lows:

Melvin Sharpe
44 Diamond St .
Elmont ,  Ny 11003

and by deposit ing same enclosed in a postpaid
(posL off ice or off icial depository) under the

United States Postal Service within the State

That deponent further says that the said

and that the address set forth on said wrapper

pet i t ioner .

Sworn to before me this

l1 th  day  o f  Apr i1 ,  7980.

properly addressed wrapper in a

exclusive care and custody of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the



STATE OF NBW YORK
STATE TAX COUMISSION

In the MaLLer

Melvin Sharpe

of the Pet i t ion

o f

AT'FIDAVIT OF MAIIING

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Unincorporated Business Tax

under Article 23 of the Tax Law

f o r  t h e  Y e a r s  1 9 7 1  &  1 9 7 2 .

$tate of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

11th day of Apri l ,  1980, he served the within not ice of Decision by cert i f ied

mail upon Bertrand leopold the representative of the petitioner in the within
proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper  addressed as  fo l lows:

Mr. Bertrand Leopold
18 Joseph St .
New l{yde Park, Ny 11040

and by deposit ing same enclosed in a postpaid properly addressed r*rapper in a
(post of f ice or off ic ial  depository) under the exclusi-ve care and custody of the

United States Postal  Service within the State of New york.

That deponent further says that the said addressee is the representat ive of

Sworn to before me this

1 1 t h  d a y  o f  A p r i 1 ,  1 9 8 0 .

the pet i t ioner herein and that the address set forth on said wrapper is the y
known address of the representaLive ofr,fffi\netitioner . / 

,/
/  I  .  /  / ,



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

A p r i l  1 1 ,  1 9 B 0

Melvin Sharpe
44 Diamond St.
Blmont,  NY 11003

Dear  Mr .  Sharpe:

Please take not. ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the adrninistrative level.
Pursuant to sect ion(s) IZZ of the Tax law, any proceeding in court  to review
an adverse deci-sion by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance w i th  th is  dec is ion  mav be  addressed to :

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel
A lbany ,  New York  12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COI"IMISSION

cc:  Pet i t ioner 's  Representa t ive
Bertrand leopold
18 Joseph St .
New Hyde Park, NY 11040
Taxing Bureau' s Representative



STATE OF NETd YORK

STATE TAX CO4MISSION

In the Matter of the Petition :

o f :

MEI,\IIN SHARPE :

for Redetermination of a Deficienqg :
or for Refi:nd of Unincrcrgnrated Business
Tax r:nder Article 23 of the Tax Iaw for :
the Years 1971 and 1972.

DECISICN

Petitioner, Ivblvjn Sharpe, 44 Dianpnd Street, Elnnnt, Nqu York 11003, filed a

petition for redeternrination of a deficienqz or for refirnd of unincorporated

business tax under Article 23 of U:e Tax Iaw for the years l97L arfr, L972 (File }ilc.

00224).

A formal hearing was held before Harr1' Issler, Hearing Officer, at the offices

of the State Tax @nrnission, T\,vo Wor1d Ttade Cerrter, New york, Nqry york, on Decene

ber 13, 1977 aL 2:55 P.M. Petj-tioner appeard by Bertrand Leopold, Public Accoun-

tant. The Incone Tax Bureau appeared by Peter Crotty, Esq. (Abrah,am Schwartz,

Esq., of cor:nsel) .

ISSTJES

I. Whettrer petitionerrs activities as a sales representative during tJ:e years

l-971 and 1972 constituted tlre carrying on of an unincorporated business.

II. Whether, during ttre formal hearing before the hearing officer, petitioner

had ttre burden of proof.
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FINDINGS OF FASI

1. Petitioner, trblvin Sharpe, tinely filed Nsar York State personal inccne tax

returns for ttre years 1971 and 1972. He did not file unJ-ncorporated business tax

returns for said years.

2. The Incone To< Bureau issued a Statenent of Audit Changes vll:ich was based.

on the results of a pri-or year audit (1970) wtrerein petitioner conceded tJ:at his

actj-vities crcnstituted the car4'ing on of an urrincor5nrated business. Accrcrdingly,

a Notice of Deficienqf was issued agai-nst. petj-tioner, Idelvin SharSn, on April 12,

L974 for tax years 1971 and 1972 jrrposing unincorSrcrated business ta< of $Lt249.691

plus interest of $L22.9'/, for a total of 91,372.66.

3. Petitioner, Ittrelvin Sharpe, was a sales representative for Catton Bros. and

EIi Albert., Inc. Drrirrg ttre period in gr-restion, he stated ttrat he spent atrproxinrately

80 percent of his tine on behalf of Catton Bros. and ttre rernainder of tr-is Lirre on

behalf of Eli AJJcert, Inc.

4. Petitioner did not ne.jntajn his o,vn office, nor did he hire any assis-

tants.

5. Petitioner was paid on a ccnmission basis hryr Catton Brros. His crrnpen-

sation was repor,ted on Federal For:n 1099. ttre was not reirrbursed for any openses.

6. Petitioner was paid on a conmission basis by EIi Albert, Inc. He received

a draw against crcnmissions. His ccnpensation was reported on a Wage and Tar

Statenen't. Inccfie ta:<es and Social Security lrere wittrtreld fiom his earnings. He

was reirrbursed approxirnately $S0.00 per weel< for e>q)enses.

7. Both principals were mainly interested in results. There was little

qcntrol of petitioner's day-to-day activities. He was not restricted frcm carrying

otlrer lines. There was no agreerrent as to division of tjrre betv,reen his principals.

He was not requ:lred to work stated hours. Itre sold his principalrs nerchandise

simultaneously.
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8. Petitioner sold nerchandise tlrat was designated by his principals. The

principals had ttre right to accept or reject orders, and ttrey deternrined pricing

and disqrurrt trnlicies.

9. Petitioner contended that since no uninoorporated busjness ta< returns

were filed, mcre tkran 25 percent of his business jnconre was omitted; threrefore, the

burden of proof rests on the State Ta< Conrnission.

CONCLUSIONS OF I,A!V

A. That during L97I ard L972t petitioner, In4elvin Sharpe, in his capacj-ty as

a sales represerrtative was an independent contractor rather ttran an erployee. He

was not ocen6:t from unincorporated business taxes with-in tlre reaning and jnterrt of

Section 703 (b) of tlre Ta< Law.

B. That petitioner's sales activities during 1971 ard 1972 onstitnted the

carrying on of an unjncortrnrated busjness, in accordance with Section 703 (a) of ttre

Ta< Law. (Singer v. State Tax @nrnission Q976), 55 AD2d 780, 389 IIYS 2d 489.)

C. The burden of proof shall be on petitioner as described in Section 689(e)

of tlre Tax raw (Liberman v. Gallnran, 41 Ny 2d 774).

D. Ihat the petition of Melvin Sharye is denied and the Notice of Oeficiency

dated Aprit 12, L974 is sustained.

DAtrED: Albany, Nsr'r York STAITE TA)( COMMISSIOI{

APR 1 1 1980

STASIE TA)( COMMISSIOI{


