
STATE OF NEI{7 YORK
STATE TAX COMMISSION

fn the Matter of the petition

o f

Raphael J. Sanchez

for Redeterminat ion of a Def ic iency or a Revision

of a Determination or a Refund of

Unincorporated Business Tax

under Article 23 of the Tax Law

for the Years W7A - 1972.

AFFIDAVIT OF MAILING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxation and Finance, over 18 years of age, and that on the

13th day of February, 1980, he served the within not ice of Decision by cert i f ied

mai l  upon Raphael J.  Sanchez, the pet i t ioner in the within proceeding, by
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed as

f o l l ows :

Raphael J. Sanchez
856 E.  Croton Dr- ,  RFD #4
Carmel ,  NY 10512

and by deposi t ing same enclosed in a postpaid

(post  of f ice or  of f ic ia l  deposi tory)  under the

United States Postal Service within the State

That deponent further says that the said

and that  the address set  for th on said wrapper

pet i t ioner .

Sr*orn to before me this

13th day of  February,  1980.

proper ly  addressed wrapper in  a

exclusive care and custodv of the

of  New York.

addressee is  the pet i t ioner  here in

is the last known address of the



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

February 13, 1980

Raphael J.  Sanchez
856 E. Croton Dr. ,  RFD /f4
Carmel ,  NY 10512

Dear Mr. Sanchez:

Please Lake not ice of  the Decis ion of  the State Tax Commission enclosed
herewi th.

You have nor{ exhausted your right of review at the administrative leveI.
Pursuant '  to  sect ion(s)  722 of  the Tax law,  any proceeding in  cour t  to  rev iew
an adverse decision by the State Tax Commission can only be instituted under
Article 78 of the Civil Practice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the date of  th is  not ice.

fnquiries concerning the computaLion of tax due or refund allowed in
accordance with this decisi-on may be addressed to:

NYS Dept .  Taxat ion  and F inance
Deputy  Commiss ioner  and Counse l
A lbany ,  New York  12227
Phone #  (518)  457-6240

Very truly yours,

STATE TAX COMMISSION

Pet i t ioner  I  s  Representat ive

Taxing Bureau' s Representative



STATE OF NEW YORK

STATE TAX COUMISSION

In the Matter the Pet i t ion

RAPHAEI J. SANCHEZ

for Redetermination of a Deficiency or for
Refund of Unincorporated Business Tax under
Article 23 of the Tax Law for the Years 1970.
1971 and 1972.

l,lhether petitioner' s

nutual funds, real estate

tax .

o f

o f

Pet i t ioner,  Raphael J.  sanchez, 856 East croton Dri-ve, MD tf4,  caxmeL,

New York 10512, f i led a pet i t ion for redeterminat ion of a def ic iency or for

refund of unincorporated business tax under Article 23 of the Tax Law for the

years 1970, 197L and 1972 (FILe No. L4669).

A smal l  c laims hearing was held before Wil l iam Valcarcel,  Hearing 0ff icer,

at the off ices of the State Tax Commission, Two World Trade Cenler,  New York,

New York, on August 25, 7978 at 2:45 P.M. Pet i t . ioner appeared pro Fe. The

Income Tax Bureau appeared by Peter Crotty,  Esq. (Frank levi t ,  Esq. ,  of  counsel) .

ISSUE

DECISION

income derived from his act iv i t ies as a salesman of

and insurance is subject to unincorporated business

TINDINGS OT'FACT

1. PetiLioner, Raphael J. Sanchez, f i led joint New York State income tax

ret 'urns with his wife Pauline C. $anchez for the years 1970, 1971 and 1972.

Therein, petit ioner reported net business income from his activit ies as a

nutual fund salesman and a real estate and insurance broker. He did not file

unincorporated business tax returns for these years.
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2- 0n audit ,  the fncome Tax Bureau issued a Not ice of Def ic iency, dated

September  30 ,  1974 fo r  $1 ,153.27 ,  fo r  1970,  lg77  and 1972,  based on  the  Bureau 's

determinat ion that pet i t ionerrs net business income was subject to the unincor-

porated business tax.

3. Pet i t ioner,  Raphael J.  Sanchez, is a l icensed broker in insurance,

real estate and mutual funds, with off ices at 68 Glenside Avenue, Carmel,  New

York. The off ice is located in a bui lding owned by pet i t ioner,  which is

regular ly used by him in the conduct of his business act iv i t ies. Al l  expenses

in mainLaining and operat ing the off ice are paid by pet i t ioner,  with no reim-

bursements from any source.

4- Pet i t ioner is an insurance agent for Nat ionwide Insurance Company

(t tNat ionr+idet ' )  and i ts subsidiar ies, under a wri t ten contractual agreement.

Pursuant to the agreement,  pet i t ioner is:

(a) required to act as an independent conLractor with " the r ight to

exercise independent judgment as to t ime, place and manner of sol ic i t ing

insurance, servicing pol icyholders and otherwise carrying out the

provisions of this agreemenL.rr

(b) required to pay al l  business expenses and may not incur any

indebtedness on behalf  of  Nat ionwide in connect ion with such expenses.

(c) responsible for securing and keeping, i -n effect,  any required

l i -cense to represent Nat ionwide as an agent.

(d) required to represent Nat ionwide exclusively,  and could not

serr for oLher companies without their  wri t ten consent.  However,

the agreement permit ted I ' the incidental  use of voluntary or statu-

tory State or Federal  insurance p1ans. .  .  "
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(e) offered, from t ime to t i rne, t raining, counsel and guidance by

Nationwide, but may reject or accept such offers at his discret ion.

5. Under substant ial ly s imi lar terms and condit ions, pet i t ioner sel ls

muLual funds for Heri tage Securt ies, Inc.,  a subsidiary of Nat ionwide.

6. Pet i t ioner is compensat.ed by Nat. ionwide and by Heri tage Securi t ies,

Inc. on a conmission basis,  with no withholding of payrol l  taxes and no reim-

bursemenL of business expenses other than for advert is ing. A11 self-employment

taxes due for 1970, 1971 and L972 were paid by pet. i t ioner.

7 .  Ne i ther  NaL ionwide ,  nor  i t s  subs id ia r ies ,  res t r i c ted  pe t i t ioner 's

sel l ing terr i tory,  or his engaging in non-conf l ict ing act iv i t ies, and accord-

ingly,  in addit ion to sel l ing insurance and mutual funds, pet i t ioner sold real

estate. No control  was exercised over his insurance endeavors, nor did they

control  or regulate the manner in which he attempted to sol ic i t  business. The

pri-mary inLerest of  Nat ionwide was the volume of sales generated by pet i t ioner.

8. A11 sol ic i tat ion for business was conducted by pet. i t ioner via corres-

pondence, mai l  and advert is ing. I f  pet i t ioner 's advert is ing for insurance and

muLual funds met with the approval and standards of Nationwide, they contributed

f i f ty percenL of the cost.

9.  Pet i t ioner descr ibed the naLure and character of the relat ionship

between himself  and Nationwide, as that of  "a franchise, rather than an employee-

employer relat ionship" .

10'  Pet i t ionerts sole content ion was that other agents represent ing

Nationwide under the same type of written agreement were deemed by the Income

Tax Bureau as noL being subject to the unincorporated business tax. However,

no evidence was submitted by pet i t ioner as to the facts and circumstances of

these other individuals,  or as to the specif ic reasons they were exempt from

the unincorporated business tax.
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C0NCIUSI0NS 0F tAI{r

A. That none of the f i rms which pet i t ioner represented exercised suff i -

c ient direct ion and control  over his act iv i t ies so as to cause him to become

their employee within the neaning and intent of section 703(b) of the Tax Law.

B" That the income derived from pet i t ionerts act iv i t ies as an insurance

broker,  muLual funds salesman, and real estate broker for the years 1970, l97L

and'L972 const i tuted income from a regular business of sel l ing, and as such is

subject to the unincorporated business tax in accordance with sect ion 701 of

the Tax law.

C. That the pet i t ion

Defic iency issued $eptember

interest as may be lar+fully

DATED: Albany, New York

FEB13ffi

of Raphael J. Sanchez is denied and the Notice of

30, 1974 is sustained together with such addit ional

owing.

COMMISSIONER

COMMISSION


