
$TATE Otr'NET|I YORK
STATE TAX COMMISSION

In the Matter of the petition

o f

Daniel  M. & Norma Ross

AFFIDAVIT OF MAIIING
for Redetermi.nat ion of a Def ic iency or a Revision

of a Determination or a Refund of

Unincorporated Business Tax

under Art ic le 23 of the Tax law

for  the  Year  1973.

State of New York

County of Albany

Jean Schultz,  being duly sworn, deposes an, i l  says that she is an employee of
the Department of Taxat ion and Finance, over 18 years of age, and that on the
29Lh duy of February, 1980, she served the within not ice of Decision by
cert i f ied mai l  upon Daniel  M. & Norma Ross, the pet i t ioner in the within
proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper addressed as fol lows:

Daniel M. & Norma Ross
208 Vic tory  Blv .
New Rochel le ,  Ny 10804

and by deposiLing same enclosed in a postpaid
(post off ice or off icial depository) under the
United States Postal  Service within the State

That deponent further says that the said

and that the address set forth on said h,rapper

pet i t ioner .

Sworn to before me th is

29th day of  February,  19B0.

properly addressed wrapper in a

exclusive care and custodv of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the pet i t ion

o f

Daniel  M. & Norna Ross

AFFIDAVIT OF MAILING
for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Unincorporated Business Tax

under Art ic le 23 of the Tax law

for the Year 1973.

State of New York

County of Albany

Jean Schultz, being duly sv/orn, deposes and says that she is an employee of
the Department of Taxat ion and Finance, over 18 years of age, and that on the
29Lh day of February, 1980, she served the within not ice of Decision by
cert i f ied mai l  upon Paul Gott l ieb the representat ive of the pet i t ioner in the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid \ , rrapper addressed as fol lows:

Mr, PauI Gott l ieb
Pomeranz & Pomeranz
276 Fj- fLh Ave.
New York, NY

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of the
united states Postal  service within the state of New york.

That deponent further says that the said addressee is the representat ive of

the pet i t ioner herein and that the address set forth on said wrapper is the last

known address of the representat ive of the pet i t ioner.

Sworn to before me this

29th day of February, 1980.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY/  NEW YORK 12227

February  29 ,  1980

Daniel  M. & Norma Ross
208 Victory BIv.
New Rochel le,  NY 10804

D e a r  M r .  &  M r s .  R o s s :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative IeveI.
Pursuant to sect ion(s) 722 of the Tax traw, any proceeding in court  to review
an adverse decj-sion by the State Tax Commission can only be instituted under
Art ic le 78 of the Civi l  Pract ice Lar+s and Rules, and nust be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to:

NYS Dept .  Taxat ion  and F inance
Deputy  Commiss ioner  and Counse l
A l b a n y ,  N e w  Y o r k  1 2 2 2 7

, Phone # (st8; 457-6240

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ionerr  s  Representat ive
PauI  Got t l ieb
Pomeranz & Pomeranz
276 Fi f th  Ave.
New York, NY
Taxing Bureau's  Representat ive



STATE OF NEW YORK

STATB TAX COMMISSION

In the Matter of the Pet i t ion

o f

DANIEI M. ROSS and N0RMA ROSS

for Redeterminat ion of a Def ic iency or
for Refund of Unincorporated Business Tax
under Article 23 af the Tax Law for the
Y e a r  1 9 7 3 .

1 .  0n  Apr i l  14 ,  1977,  the  Income Tax

to pet i t ioners, Daniel  M. Ross and Norma

$ 8 , 2 1 6 . 2 2 ,  p l u s  i n t e r e s t ,  f o r  1 9 7 3 .

2 .  In  1973 Mr .  Ross  worked w i th  The

the United States ("Equitable"),  pursuant

Sect ion VII I  of  the contract provides

PetiLioners, Daniel  M. Ross and Norma Ross, 208 Victory Boulevard, New

Rochel le,  New York 10804, f i led a pet i t ion for redeterminat ion of a def ic iency

or for refund of unincorporated business tax under Art ic le 23 of the Tax Law

for  Lhe year  1973 (F i1e  No.  18858) .

A formal hearing was held before ldi l l iam J. Dean, Hearing 0ff icer,  at  the

off ices of the State Tax Commission, Two World Trade Center,  New York, New

York ,  on  Apr i l  23 ,  7979 a t  9 :15  A.M.  Pet i t ioners  appeared by  Pomeranz  &

Pomeranz ,  Esqs .  (Paur  Got t l ieb ,  Esq. ,  o f  counse l ) .  The rncome Tax  Bureau

appeared by  Peter  Cro t ty ,  Esq.  ( I rw in  levy ,  Esq.  ,  o f  counse l ) .

ISSI]E

ldhether the 7973 income earned by petit ioner Daniel M. Ross with

Equitable Life Assurance Society of the United States was subject to

uni.ncorporated business tax.

FINDINGS OF FACT

DECISION

Bureau issued a

Ross ,  ind ica t ing

Notice of Def ic iency

a de f ic iency  o f

The

the

Equitable Li fe Assurance Society of

to a conLract dated January 2, 1954.

the fol lowing:



-2 -

Society 's Prior Right.  The agent agrees not to submit to any other
company proposals for any forms of policies or annuity contracts of
a class of business issued by the $ociety,  unless authorized by the
Soc ie ty .

Section XVI of the contract provides the following:

fndependent Contractor. Nothing contained herein shall be construed
to create the relationship of employer and employee between the
Society and the agent. The agent shall be free to exercise independent
judgmenL as to the persons from whom applications for policies and
annuity contracts wi l l  be sol ic i t .ed and the t ime and place of sol ic i-
tation. The agent shall abide by the rules and regulations of the
Society in accordance with Clause IX hereof but such rules and
regulations shall not be construed so as to interfere with the
freedom of act ion of the agent as descr ibed in this clause.

3 .  In  1973 Mr .  Ross  earned $1401097.00  in  l i fe  insurance commiss ions

with Equitable.

4. Mr. Ross worked out of Equitablers off ice at 355 Lexington Avenue,

New York, New York. His name appeared under Equitable on the lobby directory.

The company name, and not his own, was on the off ice door.  Mr. Ross paid no

rent.  He paid for personal and long distance telephone calIs,  but not for

business cal Is.  Secretar ies were provided by Equitable. Mr. Ross used Equitable

letterheads, on which his name appeared.

5. Each [quitable agent was assigned to an agency manager,  Mr. Ross

being assigned to the Jul ian C, t ight Agency.

Meetings were held every Monday morning with the manager to discuss

the status of sales, He would see each agent at the meeting and ask quest ions

such as "How many cal ls did you make last week? How many sales?' t  Insurance

salesmen were subject to a minimum sales quota to cont inue to use Equitable's

faci l i t ies. Each month agents submitted sales reports to the agency manager.

A chart  was posted on the off ice wa1l l ist ing cl ients being seen during each

month by individual agents. The agency manager had to report to the company

on how much business the agents were produeing and the amount of time they

spent in the off ice.
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Mr. Ross and the agency manager had adjoining off ices. The door was

open most of the time and they would frequently confer.

Vacat ions were cleared by each agent with the agency manager to

ensure that the off ice would not be lef t  uncovered. More experienced salesmen

were expected to assist  younger salesmen in the off ice.

6. Mr. Ross had to attend various Equitable nat ional and regional confer-

ences and sales campaign meetings.

7. Pursuant to his agentrs contract with Equitable, Mr. Ross agreed not

to transmit  to any other company, proposals for any forms of pol ic ies or

annuity contracts of a class of husiness issued by Equitable, unless authorized

to do so by Equitable. When Mr. Ross received such permission, he would have

to i.nform the company in r+riting as to what transpired as a result..

B. As a ful l - t ime l i fe insurance salesman for the company, Mr. Ross was

treated as an employee for social  securi- ty tax purposes. In addit ion, Mr. Ross

was treated as an employee for purposes of coverage under Equitablers ret i rement

investment and group insurance plans for agents.

9. 0n Schedule C of his 1973 Federal  Income Tax Return, Mr, Ross deducted

$3 '109.00  fo r  messenger  serv ice  and o ther  o f f i ce  expenses .  Mr .  Ross  tes t i f ied

at the formal hearing that Equitable did not pay for messenger service except

between the home office and the office at 355 lexington Avenue. He found it

useful  to have messengers pick up pol ic ies aL cl ients '  of f ices rather than to

do so himself ;  thus, he preferred to personal ly absorb the expense.

10. Another i tem taken as a deduct ion on Schedule C was pension consult ing

fees  and serv ices  o f  $191055.00 .  Mr .  Ross  t .es t i f ied  tha t  Equ i tab le  wou ld  pay

for actuarial  or computer services. This was something that an agent had to

cover himself .  As a result .  of  making this investment,  Ur.  Ross test. i f ied that

he earned $35r000 to $40r000 in commissions with Equitable for pension work

done.
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11 .  rn  1973 Mr .  Ross  pa id  93 ,040.00  to  a  secre tary  a t  Equ i rabre .  He

testified that these paSrunents were for overtime work and for Christmas and

bir thday bonuses. These did not const i tute salary pa)rments which were the

responsibi l i ty of  Equitable.

72-  Mr .  Ross  a lso  earned $211633.09  in  insurance and rea l  es ta te  commiss ions

in  1973 th rough Dan ie l  M.  Ross ,  Inc . ,  a  bus iness  loca ted  in  Mr .  Ross 's  house.

Daniel  M. Ross, Inc. sold insurance r*hich was not offered by Equitable.

Equitable was informed of Mr. Ross's involvement with this corporat ion.

CONCIUSIONS OF IAId

A- That a Stat.e Tax Comrnission Rul ing dated June 9, 1959, reported at 2O

NYCRR 281.3 (Page 602) ,  provides as fol lows:

A ful I - t ime l i fe insurance sol ic i t ing agent whose pr incipal act iv i ty
is the sol ic i tat ion of insurance for one l i fe insurance company and
who is forbidden by contract or pract ice from placing insurance with
any other company without the consent of his principal company; who
uses off ice space provided by the company or i ts general  agent,  is
furnished stenographic assistance and telephone faci l i t ies without
costr  is subject to general  and part icular supervision by his company
over sales, is subject to company establ ished product ion standards,
wi l l  general ly not be subject to the unincorporated business tax on
commissions received from his pr ime company, regardless of the
provisions of the agreement existing between him and the insurance
company' but commissions received from other companies wi l l  be
subject to such tax.

B. That as to commissions received from Equitable, Mr. Ross is not

subject to the unincorporat.ed business t .ax. Mr. Rossrs pr incipal act iv i ty was

the sol ic i tat ion of insurance for one l i fe insurance company. He was forbidden

by contract to place insurance r+ith any other company without the consent of

his pr incipal company. He used off ice space provided by Equitable and was

furnished stenographic assistance and telephone faci l i t ies without cost.  Mr.

Ross r,*as subject to supervision by his company over sales, and was also subject

to company-establ ished product ion standards.



C. That the petit ion

Notice of Deficiencv issued
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M. Ross and Norma Ross is granted

74,  1977 is  cancel led.

of Daniel

on April

and the

DATED: Albany, New York

FEB 2 I le80

STATE TAX COMMISSION

COMMISSIONER


