STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Petition
of
Philip S. Parsons
AFFIDAVIT OF MAILING

for Redetermination of a Deficiency or a Revision
of a Determination or a Refund of
Unincorporated Business Tax
under Article 23 of the Tax Law
for the Years 1971, 1972.

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxation and Finance, over 18 years of age, and that on the
28th day of November, 1980, he served the within notice of Decision by certified
mail upon Philip S. Parsons, the petitioner in the within proceeding, by
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed as
follows:

Philip S. Parsons
Hamilton Rd.
No. Syracuse, NY 13212
and by depositing same enclosed in a postpaid properly addressed wrapper in a

(post office or official depository) under the exclusive care and custody of the
United States Postal Service within the State of New York.
That deponent further says that the said addressee is the petitioner herein

and that the address set forth on said wrapper is the last known address of

petitioner.

Sworn to before me this

28th day of November, 1980. : : Ny A/éfffi%,//7
\\\ ; g N B /
%m&@ /%wzg
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STATE OF NEW YORK
STATE TAX COMMISSION
ALBANY, NEW YORK 12227

November 28, 1980

Philip S. Parsons
Hamilton Rd.
No. Syracuse, NY 13212

Dear Mr. Parsons:

Please take notice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to section(s) 722 of the Tax Law, any proceeding in court to review
an adverse decision by the State Tax Commission can only be instituted under
Article 78 of the Civil Practice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the date of this notice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to:

NYS Dept. Taxation and Finance
Deputy Commissioner and Counsel
Albany, New York 12227

Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

cc: Petitioner's Representative

Taxing Bureau's Representative
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PHILIP S, PARSONS DECISION

LEd

for Redetexmination of a Deficiency or :
for Refund of Unincorporated Business

Tax under Article 23 of the Tax Law

for the Years 1971 and 1972.

| Petitioner, Philip S. Parsons, Hamilton Road, North Syracuse, New York
13212, filed a petition for redetemdmtioh of a deficiency or for refund of
~unincorporated business tax under Article 23 of the Tax Law for the years 1971
and 1972 (File No. 19164). |

“A small claims hearing was held before Carl P. Wright, Hearing Officer,
at the offices of the State Tax Commission, 333 East Washington Street,
Syracuse, /New York, on June 11, 1980 at 1:15 P.M. Petitioner, Philip S.
Parsons, appeared Eé_ se. The Audit Division appeared by Ralph J. Vecchio,
Esq. (Paul A. Lefebvre, Esq., of counsel).

R | ISSUE | ,

Whether petitioner's selling activities during 1971 and 1972 constituted

the carrying on of an unincorporated business ar whether he was engaged in the

practice of a profession or the performance of services in the capacity of an
employee, thereby exempting him frcm'the‘inposition of unincorporated business
FINDINGS OF FACT

1. Petitioner, Philip S. Parsons, timely filed joint New York State
personal incame tax returns with his wife for 1971 and 1972. He did not file

unincorporated business tax returns for said years.
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2. on July 9, 1976, the Audit Division issued a Statement of Audit
“Changes against the petitioner and his wife, imposing unincorporated business
taxonthegrmnﬁsthattheactwmtmsofthepetltionercmstltutedﬂze
ca:crying on of an umncorporated hasmess. The Audit Division also made
adjusmieﬁts on their Neew York Stéte personal income tax returns for 1971 and
‘1972 so as to conform with an audit of their Federal income tax returns.

“On September 27, 1976, petitioner and his wife submitted payment
($537.89) for the personal incame tax portion of the aforesaid Statement of

Audit Changes. However, the interest was not paid.

| ' In accordance with the aforesaid Statement of Axit Changes, the
Andit Divisim issued‘ against petitioner, Philip S. Parsons, a Notice of
Deficiency on May 23, 1977 for 1971 and 1972, assefl:ing personal income and
unincorporated business taxes in the amount of $3,168.18, plus interest of
$947.44, less payment of $537.89, leaving a balance due of $3,577.73.

3. Petitioner contended that his income was exempt fram unincorporated
business tax because he either (a) performed services in the capacity of an
enployee or (b) was engaged in the practice of a profession.

.4, The petitioner passed the examination required by the State of New
York Insurance Department which licensed him as an insurance agent under
section 115 of the Insurance Law. Petitioner contended that since his occupation
has been designated and regulated as a profession under the Insurance Law, it
should be considered a professional occupation within the intent and meaning
of section 703(c) of the Tax Law. Capital was not a material income producing
factor, and more than 80 percent of petitioners incame was derived from personal
services rendered by the petitioner.
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7 5. 'Duringtheyearsatissme,thepetitiohefmsmdercontractasan
| agent with the Travelers Insurance Company (hereinafter "ccmpany") - The con- s e
tract read, in part as follows:

(a) The terr:.toryw:.thm wm.ch theAgent mayact shall be North ‘.
Syramse and Vicinity, New York. :

- (b) The Agent has full power and autmrlty to solicit applications
or proposals for insurance for such classes of risks as the
Company from time to time may authorize to be solicited; to

-~ countersign policies of insurance, renewal receipts, certifi-
cates, and endorsements pertaining to such classes of risks; to
collect, receive, and receipt for premiums on insurance tendered

bytmhgmttoardacceptedbytmm@any,eumptmsuch
classes of risks as the Company may bill dixectly.

The agent shall prouptly formrd applications, proposals or
dailyreportsarﬂpaymrerprmu.unstothecmpanys%fme at
Syracuse, New York.

{c) Conmissions Bh';xll be payable in accordance with theoamu.ssim
. schedule adopted by the Company and supplied to the Agent.

(d) It is a condition of this contract that the-Agent shall refund
i ratably to the Company, on business heretofore or hereafter
written, commissions on canceled insurance and on reductions in ~
premiums at the same rate at which such comnissions were originally
paid and that the Company at any time, by written notice to the '
Agent, may change the comuission schedule as to pranimns due on
arxiafter date of such notice. .

{e) ’Ihe Agent has no authority to make, alter, vary, or discharge
any policy contract; to extend the time for payment of premiums -
except as authorized in writing by the Company; to waive or
extend any policy obligation or condition; to incur any liability
mbehalfofme(hnpany or to insert any advertisement respecting
the Company in any publication whatever w1t1mt the written -
consent of the Company first obtained.

(£) Thecanpanyshallnotberesponsmleforagmy@mmssuch ,
as rentals, transportation facilities, clerk hire, solicitors'
fees, postage, advertising, exchange, personal local lz.cense
fees or any other agency expenses whatsoever.

(g) The Agent shall be responsible for all risks placed on the
books of the Company through his agency by any sub-agents or
brokerstogetherwmhallprazuumsormoneyscollectedbythan
mcomectmnwmhsuchrlsksthesaneasﬁtheyhadbeen

-~ produced directly by the Agent. '
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(h) Any Company supplies furnished to the Agent by the Company

-shall always remain the property of the Company and shall be

returned to the. Canpany or its representatives pramptly upon
demand.

(1) Thecanpanyshallmdemifyarﬂmldthepgenthamﬂ.essfm
and against all sums, including costs and expenses of suit
defense and settlement, which the Agent shall became legally
obligated to pay by reason of liability imposed on him by law
for damages sustained by policyholders, caused solely and B
directly by error or omission of the Campany in the preparation -
and handlmg of continuous-type policies, including t:smely
‘premium notice, ,

(3) All moneys collected or received by the Agent for or on behalf
of the Company shall be held in a fiduciary capacity and shall
notbeusedbytheﬁgentforanyparposewhatsoeveracceptas
specifically authorized by the Company and shall be paid over
totheCcmpanymaccordancemththetermsoftIuscmtract

(k) In the event of termination of this contract, prmnded the .
-Agent shall pay all collected premiums to the Company immediately,
-the Agent's records, use, and control of expirations shall -
remain his property and be left in his absolute possession;
otherwise the records, use, and con’a:ol of explratlons shall be
vested in the Oanpany.

6. PetJ.tJ.oner was also a contract agent with othex ‘insurance ccnpanies.
over 80 percent of the insurance sold by pertltiomr was casualty msurame,
, leth the ranamder bemg life insurance. The 'I‘ravelers Insurance Ocmpany was

his largest single source of J.rmne The Travelers Insurance Ocmpany sales
producad approxmately 83 percent of pet:.t:.oner s total busmess in the years
at issue. The Travelers Insurance Ocmpany penm.tted petJ.tJ.oner to sell insurance
for other principals. As a result, he placed risks with whlchever ccmpany was
| mst beneficm to h15 cllents. “There was no agreamt bemeen his prlncipals
as to the diVJ.SlOn of his tnme or efforts.
7. Petitloner had his cwn office frcm Wthh he conducted btm:Lmss.

. Petitioner was not re:imlmrsed by his pr:mc:.pals for selling eocpenses which he
:Lmurmd, other than the stationery suppl:.ed by his prmc:.pal.é He filed a
| ‘Federal Schedule "c" to claim these- eacpenses His principals did not withmld
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hmnetmzesorsocmlsamrityfmnhmcmpensatim,mrdidtheycova:‘hﬂn"

e ,_,“for disability :I.nsurance and mhnm's ccmpensatlm. Petlticmr did have a ’~ - |
, prof:t.t sharmg plan w:Lth 'I‘ravelm:s Insurame ‘Company and health insxxrame w:.th
| a.. Petitionerowldrepresmtasmanyprinclpalsashec}nse however, .
theprincipalswmﬂdstatethemnnmvolmeofhwmessﬂapetiﬂmlm
v_todowiththelrcamy. ' S o
\ 'I‘hat petitioner, Philip S. Parsons, was engaged in the carrymg on “ L
vof an mﬂncorporated busmess during 1971 and 1972 An accordame with the

meanmgam‘l intent of secticn 703 (a) of the Tax Law. 'mathedidmtperfmn
, »{:’v.”*kservmsasananploywaeformyofhispnncipalsmaccordanoemthsactim

',’703(b) oftheTaxLaw, mrdldﬂmactivxtiesofthapetltiormasaninmame -

f agmt, altmxgh re:;pjrmg special kxmledge and @:perleme, cmst:.mte the u
_ practice of a professmn e:aanprt frcm the mposn:mn of the munorporated

E business tax in accordanca with the maaning and mbent of sect:.m 703(c) of

E f B.‘ That the petition of Phillp S Parsons is dem.ed and the ‘Notice of
- Defic:.ency dated May 23, 1977 is sustained : " | |

Dm'm Albany, New York

NOV 2 8 1980







