
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

Murphey, Marsel les & Smith

AT'FIDAVIT OF MAITING

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Unincorporated Business Tax

under Art ic le 23 of the Tax Law

for  the  Years  1967 & 1968.

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department.  of  Taxat ion and Finance, over 18 years of age, and that on the

2nd day of January, 1980, he served the within not ice of Decision by cert i f ied

mai l  upon Murphey, Marsel les & Smith, the pet i t ioner in the within proceeding,

by enclosing a true copy Lhereof in a securely sealed postpaid wrapper addressed

a s  f o l l o w s :

Murphey, Marselles & Smith
c/o Louis Sternbach
New York,  NY 10016

and by deposit ing same enclosed in a postpaid

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the

United States Postal  Servi_ce within the State

That deponent further says that the said

and that the address set forth on said rrTrapper

pet i t ioner .

properly addressed wrapper in a

exclusive care and custodv of the

of  New York .

addressee is the pet i t ioner herein

is the last known address of the

Sworn to before me this

2nd day of January, 1980.
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the Pet i t ion
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AFFIDAVIT OF MAIIING

for Redeterminat ion of a Def ic iency or a Revision

of a DeterminaLion or a Refund of

Unincorporated Business Tax

under Art ic le 23 of the Tax law

for  the  Years  1967 & 1968.

SLate of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Fi-nance, over 18 years of age, and that on the

2nd day of January, 1980, he served the within not ice of Decision by cert i f ied

mai l  upon John O'Shea the representat ive of the pet i t ioner in the within

proceeding, by enclosing a t . rue copy thereof in a securely sealed postpaid

wrapper  addressed as  fo l lows:

M r .  J o h n  O r S h e a
10 E .  40 th  s t .
New York, NY

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service within the State of New york.

That deponent further says that the said addressee is the representat ive of

the pet i t ioner herein and that the address seL forth on said wrapper is the last

known address of the representat ive of the pet i t . i

Sworn to before me this

2nd day of January, 1980.



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

January 2, 1980

Murphey, Marsel les & Smith
c/o louis Sternbach
10 E.  40rh  s r .
New York ,  NY 10016

Gentlemen:

P lease take  no t ice  o f  the  Dec is ion  o f  the  Sta te  Tax  Commiss ion  enc losed
herewith.

You have nole exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) IZZ of the Tax law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be inst i tuted under
Art ' ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of  the State of New York, Albany County, within 4 months from
the da te  o f  th is  no t ice .

Inquir ies concerning the computation of Lax due or refund al lowed in
accordance wi th  th is  dec is ion may be addressed to:

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel
A lbany ,  New York  12227
Phone # (518) 457-6240

Very  t ru ly  yours ,

STATE TAX COMMISSION

cc:  Pet i t . ioner 's  Representa t ive
John 0 'Shea
10 E.  40rh  s r .
New York, NY
Taxing Bureaur s Representat ive



STAf,E OF NETil YORK

STATE TA)( CO}4MISSICN

In the llatter of the Petition

of

MURPHEY' MI\RSETT,T.RS & SMII]II

for Redetermination of a Deficienqg or
for Refund of Unincorporated Business Tax
nrrder Arbicle 23 of ttre Ta< Law for the
Years 1967 and 1968.

DECISICDT

Petitioner, lturphey, Marseilles a Snith, c/o I-auLs Sternbach, 10 East 40th

Street' Ner^r York, New York 10016, filed a petition for redeterrnination of a

deficienqg or for refi:nd of r:nincorporated lxrsiness tax under Article 23 of ttre

Tax Law for ttre years 1967 and 1968 (t'ile nos. 01943 and 01944).

A forntal hearing was held before Nigel G. hlright, Hrearing Officer, at ttre

offices of the State Ta< Ccnnrission, B0 Centre Street, Ner,r York, Nerr York, on

Decernber 7t 1-972 at 9:I5 A.M. Petiticners atrpeared by John O'Shea, Esq. Ttre

Incone Tax Bureau atrpeared by Saul lleckelnran, Esq. (francis X. Bo1zlan, Esq., of

cor:nsel).

Whether the gain frcrn ttre sale of three stocJ< e><ctrange seats was sr-rbject to

unincorSnrated business tar.

F]ND]NC.S OF FASI

1. Petitioner, lturphey, Itlarseilles a Snittr, tinely filed Nevv York Stat€

partnership returns for 1967 and 1968.

2. On tr4arch 29, I97I, the Inccne Ta< Bureau issued a Notice of Deficiencry

for L967, asserting tr:rincorSnrated br.rsiness ta< of $81440.00, plus interest of

$11496.4L, for a sum of $9,936.4L. On Februaqz 28, L9'72, tlre Inccne Tax Bureau

issued anottrcr Notice of Deficienry for 1968, asserting un:incrcrgnrated business
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tax of $23,259.77, plus interest of $4,003.70, for a sun of $27,263.47. Eacft

Notice was issued on ttre ground that tlre gain on ttre sale of a stocJ< e<cfrange

seat was subject to rrnincrrrporated business ta><, since the seat represented an

asset used in a trade or business.

3. Petitioner was a stodclcrokerage firm wtrich carried on business solely

withjn Nero York State during ttre years at issr:e, It was engaged in hrsiness as

a brokerdealer and a specialist on the floor of the Net^r York Stod< Exctrange.

Ihe Articles of Co-Partnership of Murphey, I{arseilles & Snith, dated ,farruarlz I,

L962, specifically stated that parEners htrelles lturphey, Sr., William P. Marseilles,

Jr., Herberb L. Snith, Jr., and l{el1es lturphey, Jr. were rrEnbers in good standing

of thre New York Stock B<change and had agrceed "to ccntribute the use of ttreir

nernberships to the partnership." Itre Articles also stated ttre folloring:

Insofar as nny be necessa:1z for tlre protection of partnersh:ip
creditors, and subject to ttre constitution and rules of tlre Nerrar
Yor]< StocJ< Exchange, the proceeds of the transfer of their Dcchange
nernberships shall be ttre assets of tlre parbnership.

The agreenent further provided that:

Upon the dissolution of ttre firm for arry reason, the D<change
nenberships of ttre individual partners ...sha11 be tlreir sole
properby, including arry profits or losses in said nernbership,
subject, hcrrever, to tlre clajms of credj-tors and ttre rules of
the New York Stocl< ExcLrange...

Said agreenent specified ttrat eacLr partner was to receive interest at ttre

rate of six (6?) percent on ttre value of tris nernbership in the Ner^r York Stoci<

e><change, vftich value was to be based on the average sale jn each quarter as

established by ttre r:ecords of ttre Secretarlz of tlre Dcchange.

4. On Jrme 2I, L967, I{elles l'ftrrphey, Sr., a general partner, sold his stocJc

e><ch;nge seat for a profit of $265,000.00. On Jure 27, L967, he reti-red frcnt

said partnership, but rernained wittr said firm as a lirnited. partner. On Ncnzsn-

ber 30, 1967, Herberb Snith, Jr., a general partner, sold his seat for a profit

of $211,000.00. or1 Jwe 27, L967, he retired frcm said partnership, but rernained

with said firm as a limited partrrer. O:r Novenber 28, 1968, William P. Marseilles,
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Jr., a general partner, sold his seat for a profit of $405,000.00. Ttere was no

evidene of his status at the tirre of the sale of tris seat.

5. Petitioner contended that ttre decision in Shearson, Hanmill & Co.

and Wj-nston v. State Tax Connrission (fhird Dept. f963) aff 'd 15 lfY2d 608 (1964)

(wtrerein it was held ttrat secr:rities contri]ruted and qmred bryz individual partners

in vitrose narres ttrey were registered were never assets of the partnership), was

applicable to a situation v*rere a stocl< orctrange seat was ontributed to a firm

by a partrrer. Petitioner also contended that section 705 (a) of ttte Ta< Latar

defines r:nincorgnrated business gross inccne as ttre sun of ttre iterns of incrcne

and gain of ttre business, of rafiatever kind and in vitratever form pa-id, includible

in gross inore for the taxable year for Federal ta< purposes and that based qt

said section, ttre gains on the sale of the seats rlere not required to be included

in Federal gross inccne; therefore, said gains r,vere not required to be retrnrted

on ttre New York State partnership returns.

CCNCLUSICNS OF I,AI,O

A. Ttrat r.rrincorporated business gross inccne IIE€uos the sr-un of tlre iterns of

inccne and gain of a business, of r^,ttatever kind and i.:r vtratever form paid,

includiJcle in giross inccne for ttre taxable year for Federal inccne ta>( purposes,

including inccne and gain frcrn any p:operty enplqfed j-n ttre business, or frcrn

fiquidation of tlre business, or frcm collection of instalLrEnt obligations of the

busjness. Therefore, since ttre ttrree stocJ< orctrange seats r,'iere orplcyed in the

partrrership business, ttre gains derived therefrcnr constituted r.mincorporated

business gross inccne under section 705 (a) of tLre Tax Larar and as such' r,vere

sr:bject. to r:nincorgrcrated business ta>r under section 70I of the Tax Lar'r.

B. Ttrat petitioners' contention as set forth in Finding of Fact "5" is

without nerit, since ttre incqre frcrn ttre sectrrities in ttre partnersr accounts j.:e

Shearson was never incone to tlre trnrbnership, vttrereas the incqre derj-ved frorn the

use of the stock o<cLrange seats enplqged by petitioner was reported as partner-
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ship gross reoeipts for both Federal and Nenv York State i::qre tax purposes.

C. Itrat ttre petitions of }turphey, Ithrseilles & Smith are denied and the

notices of deficienqg issr:ed on I'[arctr 29 | L97L and Febn:ar1z 28, L972 are sustained,

togettrer w"ith suctr ad*itj-onal interest as pay be lararfully olring.

DAIED: Albany, New York

JAN 2 I9BO


