
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter

Emanuel Moss

the Pet i t ion

AFFIDAVIT OF MAII,ING

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

UnincorporaLed Business Tax

under Art ic le 23 of the Tax Law

for  the  Years  1973 & 7974.

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

23rd  day  o f  May,  1980,  he  served the  w i th in  no t ice  o f  Dec is ion  by  cer t i f ied  mai l

upon Emanuel Moss, the pet. i t ioner in the within proceeding, by enclosing a true

copy  Lhereof  in  a  secure ly  sea led  pos tpa id  wrapper  addressed as  fo l lows:

Emanuel Moss
640 Ft.  Washington Ave.,  Apt,  #3-L
N.Y . ,  NY 10040

o f

o f

and by deposit ing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

United States Postal  Service within the State

That deponent further says that the said

and that the address set.  forth on said wrapper

pet i t ioner .

Sworn to before me this

23rd  day  o f  May,  1980.

properly addressed wrapper in a

exclusive care and custodv of the

of  New York .

addressee is the pet i t ioner herein

is the last known address of the
./



STATE OF  NEW YORK
STATE TAX COMM tSS ION

ALBANY,  NEW YORK 12227

Ylay 23, 1980

Emanuel Moss
640 F t .  Wash ing ton  Ave. ,  Apr .  l I3 -L
N . Y . ,  N Y  1 0 0 4 0

D e a r  M r .  M o s s :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant.  to sect ion(s) IZZ of the Tax Law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of  the State of New York, Albany County, within 4 months from
the da te  o f  th is  no t ice .

Inquir ies concerning the computation of tax due or refund al lowed in
accordance wi th  th is  dec is ion may be addressed to:

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel
Albany,  New York 12?27
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner '  s  Representa t ive

Taxing Bureaur s Representat ive



STATE OF NEV{ YORK

STATE TAX CCN{MISSION

In the l{atter of the Petition

of

EMANUEL I\,X]SS

for Redetermination of a Deficj-enqg or
for Refi:nd of Uninorporated Business
Ta< under Article 23 of the Tax law for
tlre Years 1973 and 1974.

DECISION

Petitioner, Ernnuel tr4css, 640 Fbrt Washlngton Avenue, Nev'r York, Iiew York

10040, filed a petition for redetermination of a deficienqg or for refurxl of

nn-inoorSnrated business tax r:nder Article 23 of ttre Tax I-ar't for the years 1973

and 1974 (Fi le Nc. 21081).

A snnll clajms hearJng was held before William Valcarcel, Hearing Officer,

at the offices of thre State Tax Conmission, T\aro Vibrl-d TYade Center, Nev,r York,

Nevr York, on Jr:ne L3, L979 at 10:45 A.M. Petitioner appeared pro se. ltre

Audit Division appeared by Peter Crottlz, Esg. (Samuel. Fteund, Esq., of or:nsel) .

ISSUE

WhetLrer interest incone earned during 1973 and 1974 is subject to unjn-

orporated business tax.

FTNDINGS OF FACT

l-. Petitioner, Enanuel l4css, and Berta l,Ioss, his wife, filed New York

State combined incqre tax returns for 1973 ard L974 on wlrich they reported

interest j-none from savings acounts and United States treasr.uy bills.

Petitioner, Enanuel l4css, filed Nqu York State unincorporated business tax

returns for 1973 and 1974 on which he reported jnoone and openses frcnr his

business activities as a textile @nverter.
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2. On Decsnlcer 13, L976, tlre Audit Division issued. a Statenrent of Audit

Changes in the sr-un of $437.89 for 1973 and 1974, based on a field au*it conducted

by tJ,ten, on which it was determined that interest incqre frcnr savings accrcunts

reported on tlre personal returns was also subject to r-rrincortrnrated bu.sjness

ta<. O:r Decenber zlt L976, the Audit Division received a renrittance of $345.67

in partial palznent of ttre total anrn:nt due.

3. Or April LLt L977, the Aud,it Division issued a revised Statsnerrt of

Audit Changes to reflect the previous rqnittance and uprdated interest. O:I

April L4, 1977, ttre Audit Division issued a }btice of Deficierley'r based on the

aforenentioned revised Statenent of Audit (tranges. On April 22t L977 ' tlre

Audit Division received a ren'ittance of $94.00 in fu11 pa1'nent of the balance

due, which included updated interest.

4. Petitioner, EnarrueJ. Ilcss, filed an Application for Refrrnd for 1973

and 1974. O: Novernber 28, L977t tLre Inoone Ta>< Bureau disallcwed in ful1

petitioner's clajm for refi:nd of r:ninorporated business ta>< of $369.61.

5. On Januarlr 9, 1978, the Audit Division received a petition for

refund of unincoryorated business ta< of $369.61 for 1973 and 1974.

6. Petitioner, Enarruel Ir{oss, was the sole proprietor of an r:nincorSnrated

business located at 1133 Broadrnay in Nevr York City. Petitioner had a br:sjness

checking ac@r:nt, wtrictr he utilized to pay bth busjness and persornl e>penses.

D:ring 1973 and L974, petj"tioner transferred funds frcnr his savings acoounts

to his busjness checking acount for the purpose of pr-rclrasing {frited States

treasuqr bills. Iedger books sutrn-itted for o<arni:ration irxiicated that ttre

savings accor:nts, the trea.surlz bj-lIs and ttre i-nterest earned therefrom were

recorded in his business books, clearly segregated frcnr his norrnal business

transactions and rnarked "kivate Ac@unts".



I
- 3 -

7. TLre Audit Division orducted an audit ard e><anined all of petitionerrs

books and records for 1973 and L974t homrever, ttre audit r^rcrksheets were not

available for examination.

CCD{CLUSIONS OF IAI.1

A. That petitioner, Emarruel l4oss, has sustained the burden of proof as

reguired by section 689 (e) of ttre Ta:< Law in establislr-ing, by a fair prepon-

derance of tlre evidence, tlrat the savings acoounts and interest jncqne derived

tlrerefrqn were personal assets, separate and distinct fnom his unjnorSrcrated

business assets.

B. That interest inore from personal savings acoounts is not j.r:cludable

in urinorporated business gross inoone with:in tlre neanjng and intent of

section 705 (a) of ttre Tax law.

C. That tlre petition of Enanuel l{css is granted and the Ardit Division

is here$r directed to auttrorize a refund of $369.61, togettrer wittr suctr interest

as rnEly be lawfully orndng.

DATED: Albany, Ne[^/ York

MAY 2 3 I9BO


