
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter

Char les  A .  Moses

of the Pet i t ion

o f

AFFIDAVIT OF MAITING
for Redeterminat ion of a Def ic j-ency or a Revision

of a Determinat ion or a Refund of

Unincorporated Business Tax

under Art.icle 23 of the Tax Law

for  the  Year  1973.

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

19th day of September, 1980, he served the within not ice of Decision by

cert i f ied mai l  upon Charles A. Moses, the pet i t ioner in the within proceeding,

by enclosing a true copy thereof in a securely sealed postpaid wrapper addressed

as fo l lows:

Char les  A .  Moses
3 L Z  S .  E 1 m  D r . ,  # 6
Bever ly  H i l1s ,  CA 902J ,2

and by deposit ing same enclosed in a postpaid

(post of f ice or off ic ial  deposit .ory) under the

United States Postal  Service within the State

That deponent further says that the said

and that the address set forth on said wrapper

pet i t ioner .

Sworn before me this

of Septernber,  1980.

properly addressed wrapper in a

exclusive care and custodv of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the

19

to

day .,



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

September 19, 1980

Char les  A .  Moses
312 S.  E lm Dt .  ,  t f6
Beverly Hi l ls,  CA 90272

D e a r  M r .  M o s e s :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) IZZ of the Tax Law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

fnquiries concerning the computation of tax due or refund allowed in
accordance with this decision mav be addressed to:

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel
Albany,  New York 12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s RepresentaLive

Taxing Bureau' s Representat ive
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In the llatter of the Petition :

o f :

QIARIES A. !,ffiEs : DEISIOT{

fu Redetecflnlnatlon of a Deficiency or fG :
Refirrd of Unlncopcated Brsiress Sa:< urder
Article 23 of ttp 1b:( Iaw fc the Year 1973. :

Petitiorer, Chrarles A. ltrses, 3L2 S@th Elm kive, #6, Bevcly IIiIls,

Califorda 902L2, filed a petitior fc redetenrina'tion of a deficiency or fc

refrrrd of urlnoorycated hrsirpss tan urden Article 23 of the lax lavr for t}re

year 1973 (E[le lb. 22494).

or rTann4r 20r 1980, petittmen dvisd the State Is( Grnission, in

roriting, ttrat he desired to waive a gmll c]alms ]€ariJrg ard to suhLit tte ease

to tlle State TbJ< @rrdssist based on the entite remrrd cqrtaired ln the file.

I^Jtletter petitlorrerrs activitj-es as a Srrblic relations consultant con-

stitrrted the carrylrq ur of an unirrc@orated h:sj-ress of v*rtdr the insrc

derived tln!:eflcm is snrloject to the lnpooition of unjrmlgeated hleiness ta:<.

FINDII\ES OF FNct

' l. Peli.tioner, Charl.es A. l,tcses, tinely filed a jolrrt lFrir York State

Insne [b:< &sjdent Ret]rrn wittr his w:ife fon the lear 1973 r*rerein he repcted

brsiness irncrre denived fron his activities as a I'PubllcLst". He dicl not file

an uninorpcated hrsiness tax retrrrn fc said year.



- 2 -

2. On April 4, L977, tt€ Ardit Division isstreJ a Statencnt of Arlit

Charges to petitiore v/frcrein it held the insre dsived f:rcrn his trrsfuiess

activities sulcject, to tJte furposition of rrninorporated trr.siness tax. Acou:d-

ingly, a tibt.ie of Deficiency rtras issued, against petitlofier on Jure 26t L978,

assentlrq unirmrpcatea hrsi-ness ta:< of $559.44, sectisrs 085(a) (U ancl 685(a) (2)

penalLles of $265.73, plus lnterest, of 9176.11, fon a toEal due of $11001.28.

3. Fetitiornr conterded that his hrsiness inene h,as er€qpt frcrn the

irrposielon of uninoryonated hrsiness ta:r sirpe he rms engag€d in a professLsr.

In a letten dated June 9, L977, petitioren statd $rat his troeupation ms, ard

is, Public Relations Oonqr4tanttr ard that. he "dealt in serrrioes - - onnrltJnrg".

4. Petitiorer filed ard paid unirrcalponatea hrsirEss tax for ttre yeare

1970, 1971 arrl L972, furirry $rhich years he r^as engaged irr the sane tlpe of

activj-ties as the year at Ls$re lerein. lle onterded t}lat s:ch tarles t€re

vnrcrgfirlly pajd sine he did rpt hanre a clear urderstarrling of the rntrrre of

zuch tarces ard te relied on an a@untant to pepare his rebrrns.

5. Petitiorprrs ret brsiness inorc repcted fc 1973 rtras $181964,60.

lb conterded that $61650.00 of said all|runt, r.ras eocenpt frqn the irrpositior of

unfutoorporated hrsiness ta:( on tfte grorrds that it r^ias derived frcrn an origina-l

screen stcrlz vttdch he rr:cote ard subsequently soLd to kut Eo&rctiorrs, Inc. lb

docr.unentation or *iditional infernation rftLs srrlrnittel in corrnection with the

sale of peUltloner's sffeen stoqr.

6. Fetitioner argred that ttte llational l.abor Relations barr:I, in dlltiorr

to certain r:nryified Fedenal statutes, qualified his lyork as a pLofeesion.

7. Petitioren suhnltted three tetters frcm irdividuals fdniU"ar with trls

actrlviLies hfterein tfey classtfy petitioner as a p:ofeesidtal.
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8. Pelitiors mntstded that. tle application of wrinqrycated trrsires

tat( to tlre insre derlved frcrn tli-s hrsfuiess astivities is "arbitrary ard

unfair".

9. llc doomentaeion or inforrnation r.ras subnitted by petitiorer detailing

his slucational bad<gnrourd or tle scact nature of his asLivities durirrg t]te

year at lssue.

@DwiusloDts oF LAv0

A. Ihat, tax deductions ard exenptiors deeerd upon clear statutory

prorrisions arrl thre turrlen is upon the ta:rpa1rer b establish a right to tlsn

(4atter of Gace v. lden* York State Tarc Canrnission, 37 N.Y.zd I93; Matter of

Central Office Alarm Co. v. State fhl< Cqrmissidr, 58 A.D.2d L621. Petitiqrer,

jn the jttl-ra case, has rpt lret his h:rden required urder sections 689 (e) ard

722 of tlre Ta:< Iaw to stpro ttnt the rntr:re of ?ris hrsirnss activities onstitrrted

tln practrie of a professi.on, of 
'wtrich 

the incane derived tlnrefisn is ercnpt

frcrn ttn fuposition of r:ninrcnaorated trrsjress ta:<.

B. $tat it seldcn srrffices, ard is often jrrmaterral, in the resolution

of tax controversies to denpnstra@ that jn atrplicatSon a particular statrrte c

r,rorks even a flagrant une\reruless. (Slaley, JE. J:_ Dis nFl4g Op.ig.ioll,

nney v. Itrlly, 67 A.D.?A 303) .

C. ltrat the perfcming of serrrioes deaUxq wittr the qdtpt of tusixess

itselE, irchdiry ttre trrrcrotiorr of sales or senrices of such hrsirpss ard

consuftirg sertrices, does rpt constitrrte tle practtce of a trrcfessiqr rslttrin

tne rwnirrE ard i.tlrtent of sect{on 703(c) of the Ta:( Law.

D. That petitiorer Charles A. lbsesr activLties during tte year 1973 as

a pnrblic relations consul,tant @nstitilt€d. the caryirg on of an 
T**n*"t*

lusiness wittli.n tle nearuilg arrl htent of section 703 (a) of the Ib< Iah' ard, as

zuch, his incqne d.ci'ved tleefran is subject to tlp inposition of rrninrcrpuatd

hrsi-ress tarc.
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E. 13!at the petition of Clrarles A. lbses is derried ant tI€ lbtloe of

Dteficiencry dated firne 26, 1978 ts snrstahed, togretl€r r{,:ittt sucfi a*litional

penalty ard interest as nay be lanfully

DFIIED: A1banyl llenr Yonk

sEP 1 9 t980
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