
STATB OF NEI,J YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

Toby & Li lyan Mil ler

for Redeterminat ion of a Def ic iency or a Revision

of a Determinati"on or a Refund of

Unincorporated Business Tax

under Art ic le 23 of the Tax Law

for the Years 1970 - 1972.

AT'FIDAVIT OF MAITING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

3rd day of October,  1980, he served the within not ice of Decision by cert i f ied

mai l  upon Toby & Li lyan Mil ler,  the pet i t ioner in the within proceeding, by

enclosing a true copy thereof in a securely sealed postpaid wrapper addressed as

fo l lows:

Toby & Li lyan lv l i l ter
39  Shore  Dr .
Huntington Bay, NY LI743

and by deposit ing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

United States Postal  Service within the State

That deponent. further says that the said

and that the address set forth on said r.erapper

pet i t ioner .

proper ly  addressed ldrapper

exclus ive care and custody

of  New York.

addressee is  the pet i t ioner

is  the last  known address

a n a

of the

herein

of the

Sworn to before me this

3rd  day  o f  October ,  1980.

.
r -*r  |  1 ' r ,  I  t ,  r r (



STATE OF NEI{ YORK
STATE TAx COMMISSION

In the Matter of the Pet i t ion

o f

Toby & Li lyan Mil ler

for Redeterninat ion of a Def ic iency or a Revision

of a Determination or a Refund of

Unincorporated Business Tax

under Art ic le 23 of the Tax Law

for  the  Years  1970 -  1972.

AT'FIDAVIT OF MAITING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

3rd day of October,  1980, he served the within not ice of Decision by cert i f ied

mai l  upon Stanley Graber the representat ive of the pet i t ioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper addressed as fol lows:

Mr. Stanley Graber
Alexander Grant & Co.
1185 Ave. of the Americas
New York ,  NY 10036

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representat ive of

the pet i t ioner  here in and that  the address set  for th on said wpapper is  the last

known address of  Lhe representat ive of  the p_et i t i -oner .

Sworn to before me this

3rd  day  o f  0c tober ,  1980.

!. ';' ,

l ' . l l  .  \ l  /  t  .



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

Oc tober  3 ,  1980

Toby & Li lyan Mil ler
39  Shore  Dr .
Huntington Bay, NY L7743

D e a r  M r .  &  M r s .  M i l l e r :

Please take not ice of the Decision of the State Tax Commissi-on enclosed
herewith.

You have nold exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 722 of the Tax Law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 nonths from
Lhe date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance w i th  th is  dec is ion  mav be  addressed to :

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel
A lbany ,  New York  1??27
Phone # (518) 457'6240

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  RepresentaL ive
Stanley Graber
Alexander Grant & Co.
1185 Ave.  o f  the  Amer icas
New York, NY 10036
Taxing Bureau's Representat ive



STATE Otr' NEI,f YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

TOBY MIttER and LIIYAN MILLER

for Redeterminat ion of a Def ic iency or
for Refund of Unincorporated Business
Tax under Art ic le 23 of the Tax law for
t h e  Y e a r s  1 9 1 0 ,  1 9 7 1  a n d  1 9 7 2 .

1 .  Pet i t ioners ,  Toby  Mi l le r  and L i l yan  Mi I Ie r ,

State i .ncome tax resident returns for 1970, 1971 and

not f i le New York State unincorporated business tax

Peti t ioners, Toby Mil1er and Li lyan Mil ler,  39 Shore Drive, Hunt ington

Bay, New York 7L143, f i led a pet i t ion for redeterminat ion of a def ic iency or

for refund of unincorporated business tax under Art ic le 23 of the Tax Law for

the  years  7970,  1971 and 1972 (F i le  No.  20294) .

A  fo rmal  hear ing  was he ld  be fore  Dav id  L .  Evans ,  Hear ing  Of f i cer ,  a t  the

off ices of the State Tax Commission, Two t{or ld Trade Center,  New York, New

York ,  on  September  19 ,  1979 a t  10 :45  A.M.  Pet i t ioners  appeared by  A lexander

Grant & Co. (Stanley Graber,  CPA). The Audit  Divis ion appeared by Ralph J.

Vecch io ,  Esq. .  (Samuel  Freund,  Esq. ,  o f  counse l ) .

ISSUES

I .  Whether pet i t ioners l { Iere engaged in act iv i t ies that const i tuted the

car ry ing  on  o f  an  un incorpora ted  bus iness .

I I .  Whether  " reasonab le  cause"  ex is ts  fo r  the  cance l l ing  o f  pena l t ies

imposed for fai lure to f i le unincorporaLed business tax returns and pay unincor-

p o r a t e d  b u s i n e s s  t a x  f o r  1 9 7 0 ,  1 9 7 1  a n d  1 9 7 2 .

FINDINGS OF FACT

DEC]SION

timely f i led New York

I972.  Pet i t ioners  d id

re tu rns  fo r  sa id  vears .



- 2 -

2 .  0n  June 27r  7971,  the  Aud i t  D iv is ion  issued to  pe t i t ioners ,  Toby

Mi l le r  and L i l yan  Mi l le r ,  a  Not ice  o f  Def ic iency  and a  Sta tement  o f  Aud i t

Changes detai l ing an unincorporat.ed business tax def ic iency for the years

1970, 797I and I972 on the grounds that income from consult ing act iv i t ies was

sub jec t  to  un incorpora ted  bus iness  tax .

3 .  The Not ice  o f  Def ic iency  showed un incorpora ted  bus iness  tax  due fo r

the  years  r97a,  1977 and 1972 o f  $9 ,22r .28 ,  p lus  pena l ty  and in te res t  o f

$ 7 , 3 2 3 . 4 9 ,  f o r  a  t o t a l  o f  9 1 6  , 5 4 4 . 7 7  .

4 .  Mr .  M i l le r ,  dur ing  the  tax  years  invo lved,  ac ted  as  a  mote l  consu l tan t

fo r  severa l  corpora t ions  and par tnersh ips .  These en t i t ies  inc luded Westbury

Assoc ia tes ,  L imi  Rea l ty  Corp . ,  J i lbe t  Rea l ty  corp . ,  yMF Ho ld ing  and yarby

Assoc ia tes .  From these,  Mr .  Mi l le r  rece ived compensat ion  fo r  superv is ing  the

f inanc ing ,  cons t ruc t ion  and leas ing  o f  mote ls  as  we l l  as  the  render ing  o f

genera l  adv ice .

5. The State of New York, Department of Labor has determined, fo r  purposes

of theof unemployment insurance, that Mr. Mi l ler is an employee of some

ent i t ies  descr ibed in  F ind ing  o f  Fac t  t r4 " .

6 .  Pet i t ioners  o f fe red  no  o ther  c red ib le  ev idence tha t  Mr .  Mi l le r  was  an

employee o f  o r  was  cont ro l led  by  the  en t i t ies  l i s ted  in  F ind ing  o f  Fac t  "4" ,

or that Mr. Mi l ler had a substant ial  equity interest in the aforementioned

ent i t ies and offered no credible evidence as to the extent to which the afore-

ment ioned en t i t ies  he Id ,  leased or  managed rea l  p roper ty .  Pet i t ioners  were

al lowed 30 days for submission of evidence concerning the aforementioned. No

such evidence \das forthcoming.

7 .  Pet i t ioner  L i l yan  Mi l le r  was  no t  invo lved in  her  husband 's  consu l t ing

a c t i v i t i e s .
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8.  In format ion was adduced to show that  pet i t ioners '  fa i lure to  f i le  and

pay unincorporated business tax was due to reasonable cause.

CONCTUSIONS OF tAW

A. That the rul ings of other State agencies, which employed di f ferent

c r i te r ia  fo r  en t i re ly  d i f fe ren t  purposes ,  a re  no t  dec is ive  inso far  as  the

instant pet i t ion is concerned. The Tax Commission is not bound by the rul ings

of  o ther  S ta te  agenc ies .

B.  That  regard less  o f  pe t i t ioner  Toby  Mi l le r ' s  c la imed employee s ta tus ,

he has fai led t .o sustain the burden of proof imposed under sect ions 722 and,

689 (e) of the Tax Law to show that his act iv i t ies as a motel  consultant did

noL const i tute an unincorporated business within the meaning and int .ent of

secL ion  703 o f  the  Tax  Law.

C. That since pet i t ioner Li lyan Mil ler was not involved with the consult ing

act iv i t ies, the Audit  Divis ion is directed to remove her name from the Not ice

o f  Def ic iency  issued June 27 ,  Ig j7 .

D.  That  reasonab le  cause ex is ted  fo r  pe t i t ioner 's  fa i lu re  to  f i le  un incor -

pora ted  bus iness  tax  re tu rns  and pay  un incorpora ted  bus iness  tax ,  there fore ,

the  pena l t ies  imposed pursuant  to  sec t ions  685(a) (1 )  and (2 )  o f  the  Tax  Law

and are  cance l led .

E.  That  the  pe t i t ion  o f  Toby  Mi l le r

extent provided in Conclusions of Law "C"

is  in  a l l  o ther  respec ts  den ied  and the

DATED: Albany, New York

and Li lyan Mil ler is granted to the

and "D" and except as so granted i t

NoL ice  o f  Def ic iencv  is  sus ta ined.

TAX COMMISSION

ocr o 3 1980


