
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

Matt . I ie l l i  & Company

AFFIDAVIT OF MAITING

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Unincorporat.ed Business Tax

under Art ic le 23 of the Tax Lavr

fo r  the  Year  1972,

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

23rd  day  o f  May,  1980,  he  served the  w i th in  no t ice  o f  Dec is ion  by  cer t i f ied  mai l

upon Matt l iet l i  & Company, the pet i t ioner in Lhe within proceeding, by enclosing

a t rue  copy  thereo f  in  a  secure ly  sea led  pos tpa id  wrapper  addressed as  fo l lows:

Mattl iell i  & Company
c/o Irving Kushel
Mal-verne, NY 11565

and by deposit ing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

United Stat.es Postal  Service within the State

That deponent further says that the said

and that the address set forth on said wrapper

pet i t ioner .

Sworn to before me this

23rd  day  o f  May,  1980.

properly addressed wrapper in a

exclusive care and custodv of the

of  New York .

addressee is  the  pe t i t ioner  here in

is the last known address of the



STATE OF NEW YORK
STATE TAX COMMISSION

fn Lhe Matter of the Pet i t ion

o f

Matt l ie l l i  & Company

AFFIDAVIT OF MAIIING

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Unincorporated Business Tax

under Art ic le 23 of the Tax Law

for the Year 7972.

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

23rd  day  o f  May,  1980,  he  served the  w i th in  no t ice  o f  Dec is ion  by  cer t i f ied  mai l

upon frving Kushe1 the representat ive of the pet i t ioner in the within
proceed ing ,  by  enc los ing  a  t rue  copy  thereo f  in  a  secure ly  sea led  pos tpa id

\ , rapper  addressed as  fo l lows:

Mr. Irving Kushel
38 Atl_as Ave.
Mal-verne, NY 11565

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post off ice or off icial depository) under the exclusive care and custody of the
United St.ates Posta1 Service within the State of New york.

That deponent further says that the said addressee is the representative of
the petit . ioner herein and that the address set forth on said wrapper is the last

the pet. i t ioner.



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

YIay 23, 1980

Matt l ie l l i  & Company
c/o Irv ing Kushel
38  At las  Ave.
Malverne ,  NY 11565

Gentlemen:

P lease take  no t ice  o f  the  Dec is ion  o f  the  Sta te  Tax  Commiss ion  enc losed
herewith.

You have now exhausLed your r ighl  of  review at the administrat ive level.
Pursuant to sect ion(s) IZZ of the Tax Law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of  the State of New York, Albany County, within 4 months from
the da te  o f  th is  no t ice .

Inquiries concerning the computation of tax due or refund allowed in
accordance wi th  th is  dec is ion may be addressed to:

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel
A lbany ,  New York  12227
Phone # (s18) 457-6240

Very  t ru ly  yours ,

STATE TAX COMMISS]ON

Peti t ioner '  s RepresentaLive
Irving Kushel
38  At las  Ave.
Malverne ,  NY 11565
Taxing Bureau' s Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

fn the Matter of the Pet i t ion

o f

MATTIETLI & COMPANY

for Redeterminat ion of a Def ic iency or
for Refund of Unincorporated Business
Tax under Art . ic le 23 of the Tax law for
the  Year  7972.

The pe t i t ioner ,  Mat t ie t t i  &  Company,  wa ived

matter and requested the Tax Commission to issue

record  as  i t  i s  p resent ly  cons t i tu ted .

Pet . i t ioner ,  Mat t ie l l i  &  company,  c /o  I rv ing  Kushe l ,  Esq. ,  38  At las  Avenue,

Malverne ,  New York  11565,  f i led  a  pe t . i t ion  fo r  redeterminat ion  o f  a  de f ic iency

ot for refund of unincorporated business tax for the year 1972 (Fi le No.

1 $ A 2 ) .

DECISION

formal hearing in this

dec is ion  based upon the

a

a

ISSIIES

I.  Whether or not the gain on the sale of a stock exchange seat is

sub jec t  to  un incorpora ted  bus iness  tax .

I I .  Whether  o r  no t  the  s tock  exchange seat  was  a  par tnersh ip  asset .

I I I .  I {hether the amount received from the sale of the exchange seat should

be adjusted to ref lect the gain thereon.

FINDINGS OF FACT

1. The partnership of Matt iel l i  & Company was formed pursuant to the

Uniform Partnership Act of  the State of New York on August 1, 1953. I t  was

engaged in  t ransac t ing  bus iness  as  brokers ,  dea le rs ,  underwr i te rs ,  d is t r ibu tors

or  o therw ise ,  in  s tocks ,  bonds  and o ther  secur i t ies  and inves tments ,  and in

commodit ies and in foreign exchange. The Partnership Agreement of August 1,
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1953 was amended August  3 ,  1953,  lTay 24,  1954,  Apr i l  7 ,  1958,  March 5,  1959

and January 3, 1966.

2.  The par tnersh ip  ceased do ing  bus iness  on  December  7 ,  1 .972 and f i led  a

f inal  partnership and unincorporated business tax return for the year 1972.

3 .  0n  March  29 ,  7976,  the  Aud i t .  D iv is ion  issued a  Sta tement  o f  Aud i t

Changes against the partnership imposing addit ional unincorporated business

tax  due in  the  amount  o f  $10,923.41 ,  p rus  in te res t  o f  $2  r4 r9 .54 ,  fo r  a  to ta l

o f  $ 1 3 , 3 4 2 . 9 5 ,  a n d  i s s u e d  a  N o t i c e  o f  D e f i c i e n c y  t h e r e f o r .  T h e  p e t i t i o n e r

t ime ly  f i led  a  pe t i t ion  w i th  respec t  to  sa id  Not ice  o f  Def ic iency .

4. The Statement of Audit  Changes provided, in part :

"The in te res t  pa id  to  the  Es ta te  o f  Lou is  Mat t ie l l i  i n  the
amount of $31286.67 const i tutes a guarantee payment and therefore
must be included in payment to partners on l ine 2r page 4 in arr iv ing
at  un incorpora ted  bus iness  tax  fo r  7972.

I t  i s  no ted  tha t  you  ceased do ing  bus iness  as  o f  I2 /7 /72 .
Therefore, your exemptions must be prorated. You wi l l  be al lowed an
exempt ion  o f  g4  ,649.27  .

The gain on the sale of your N.Y. St.ock Exchange Seat,  in the
amount  o f  $195r000.00 ,  i s  sub jec t  to  the  Un incorpora ted  Bus iness
Tax,  s ince  the  seat  represents  an  asset  used in  your  t rade or  bus iness . ' r

5.  The partnership agreement,  as last amended in 7966, provided in part

that the capital  contr ibut ions shal l  be as fol lows:

t tGeneral  ParLners

l ou is  Mat t ie l l i
Domenick Matt iel l i
Frank R. Belmont
I{ i l l iam F. Luce

Tota I

Working Capital

$  10  , 000 .  00
10  ,000  .  00
5  , 000 .00

$25  , 000 .00

Seat  Cap i ta l

$ 4 0 , 8 3 4 . 0 0

B ,  166 .00

Tot.al

$50 ,834 .00
10 ,000 .00
5  ,000  .  00
B ,  166 .00

$74 ,000 .  00 "$49 ,000 .00

6. The partnership agreement further provided that Wil l iam F. Luce was

Lhe owner of the membership in the New York Stock Exchange and that the proceeds

of  the  t rans fer  o f  sa id  membersh ip  were  to  be  an  asset  o f  the  par tnersh ip .  I t

also provided that upon the dissolut ion of Lhe f i rm or upon the ret i rement of

Luce,  he  was to  exerc ise  one o f  th ree  op t ions :
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"(a) retain his membership and pay to the partnership the
amount necessary to purchase anoLher membership, which shal l  include
such transfer and other fees as may be required by the Exchange, or

(b) serr his membership and pay the proceeds over to the partner-
s h i p ,  o r

(c )  t rans fer  h is  membersh ip  fo r  a  nomina l  cons idera t ion  to  a
person designated by the partnership and sat isfactory to the Board
of  Governors .  t t

I f  luce  d id  noL exerc ise  op t ion  (a ) ,  then the  par tnersh ip  cou ld  exerc ise

e i t h e r  o p t i o n  ( b )  o r  ( c ) .

Ordinary payments to the New York Stock Exchange in connect ion with

such membersh ip ,  inc lud ing  ex t raord inary  assessments ,  i f  ca l led  fo r  by  the

Exchange '  were to be borne by the partnership. The partnership l isted the

sLock  exchange seaL under  the  capt ion  "o ther  assets ' r  on  the  par tnersh ip 's

Statements of Financial  Condit ion.

7 .  The Stock  Exchange seat  was  so ld

B.  Lou is  Mat t ie l t i ,  who had a  83

Exchange seat ,  d ied  on  Ju ly  23 ,  I97 I .

9.  The pet i t ioner conLends that t .he

shou ld  be  $44,339.00 ,  computed as  fo l lows

f o r  $195 ,000 .00 .

1/3 percent interest in the Stock

cap i t a l  ga in  on  the  sa le  o f  t he  sea t

$  195  ,000  .  00

150  , 661  . 00
$ 44,339 .  oo

pa id  to  Es ta te  o f  Lou is  Mat . t ie l l i

business tax income but claims

Sel l ing  Pr ice
Less  Cost  o r  Ad jus ted  Bas is

Las t  sa le  o f  sea t  per  N.Y.  S tock  Exchange
B u l l e t . i n  o n  7 1 2 2 1 7 1  -  F . M . V .  9 1 7 0 , 0 0 0 . 0 0
Date  o f  Death  o f  Par tner  Lou is  Mat t ie l l i  -  7  /23 /7 I
B a s i s  p e r  I . R . S .  o f  8 3  1 1 3  i n t e r e s t  o f  E s t a t e  i n  S e a t
(Fair  Market Value at date of death)

83  1 /3% x  170 ,000  =
Partner Wil l iam Lucas had 16 2/3"/. inLereslu
in  sea t  ( cos t  1948  -  954 ,000 .00  fo r  sea t )
Owned 76 2/3% at Lime of sale in 1972
cos r  Bas i s  (16  2 /3% x  54 ,000 )  =

Cost  and adjusted basis  of  seat
Cap i ta l  ga in  on  sa le  o f  sea t

r4r ,66r .00

9  , 000  .  00

Peti t ioner concedes that the interest

is not a proper deduct ion from unincorporated
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that  t 'he addi t ional  un incorporated business tax should be reduced to $2,637.06

ins tead  o f  $10 ,923 .47 .

CONCLUSIONS OF tAW

A. That the stock exchange seat at issue was an asset of the partnership

s ince  i t  was  l i s t .ed  under  the  capt ion  "o ther  assets"  on  the  par tnersh ip rs

Statements of Financial  Condit ion and since the proceeds of said sale inured

to the benef i t  of  the partnership.

B. That the gain derived from the sale of the seat const i tuted unincorporated

bus iness  income under  sec t ion  205(a)  o f  the  Tax  Law and as  such,  was  sub jec t

to unincorporated business tax under sect ion 707 of the Tax law.

C. That since the value of the seat pursuant to Finding of Fact "9" was

$ 1 5 0 , 6 6 1 . 0 0  a n d  t h e  s a l e  o f  t h e  s e a t  w a s  $ 1 9 5 , 0 0 0 . 0 0 ,  i t  i s  n e c e s s a r y  r o

recomput.e the gain subject to unincorporated business tax.

D. That the Audit  Divis ion is directed to recompute the addit ional

un incorpora ted  bus iness  tax  in  accordance w i th  Conc lus ion  o f  Law' tC" ,  supra .

E. That the pet i t ion of Mat. t ie l l i  & Company is granted to the extent

ind ica ted  in  Conc lus ions  o f  Law "C"  and t 'Dr r  and is ,  in  a l l  o ther  respec ts ,

den ied .

Albany, New York

ttAY 23 t9B0

STATE TAX COMMISSION

COMMISSIONER


