
STATE OF NEW YORK
STATE TAX COUMISSION

fn the Matter of the pet i t ion

o f

James M.  Marsa l lo

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Unincorporated Business Tax

under Art ic le 23 of the Tax Law

for  the  Years  1972 -  1974.

AFFIDAVIT OF MAIIING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

2nd day of January, 1980, he served the within not ice of Decision by cert i f ied

mai l  upon James M. Marsal lo,  the pet i t ioner in the within proceeding, by

enclosing a true copy thereof in a securely sealed postpaid wrapper addressed as

fo l lows:

James M. Marsal lo
106 Colony park Dr .
L iverpool ,  Ny 13098

and by deposit ing same enclosed in a postpaid
(post  o f f ice or  o f f ic ia l  deposi tory)  under  the

United States Postal Servi_ce within the State

That deponent further says that the said

and that the address set forth on said wrapper

pet i t ioner .

Sworn Lo before me this

2nd day of January, 1980.

properly addressed wrapper in a

exclusive care and custodv of the

of New York.

addressee is  the  pe t i t ioner  here in

is the last known address of the



STATE OF NBW YORK
STATB TAX COMMISSION

fn the MatLer of the pet i t ion

o f

James M.  Marsa l lo

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Unincorporaled Business Tax

under Art ic le 23 of the Tax Law

for  the  Years  7972 -  t974.

AFFIDAVIT OF MAILING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that.  on the

2nd day of January, 1980, he served the within not ice of Decision by cert i f ied

mai l  upon Michael C. Koagel the representat ive of the pet i t ioner in the within

proceeding, by enclosing a Lrue copy thereof in a securely sealed postpaid

wrapper  addressed as  fo l lows:

Mr .  Michae l  C.  Koage l
2023 Miton Ave.
Syracuse, NY 1-3209

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representat ive of

the pet i t ioner herein and that the address set forth on said wrapper is the last

known address of the representat ive of e t i t ioner

Sworn to before me this

2nd day  o f  January ,  1980.



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

January 2,  1980

James M.  Marsa l lo
106 Co lony  Park  Dr .
l iverpool,  NY 13088

D e a r  M r .  M a r s a l l o :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) IZZ of the Tax law, any proceeding i-n court  to review
an adverse decision by the St.ate Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of  the State of New York, Albany County, within 4 months from
the da te  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in
accordance w i th  th is  dec is ion  mav be  addressed to :

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel
A lbany ,  New York  12227
Phone # (518) 457-6240

Very t ru ly  yours,

STATE TAX COMMISSION

c c : Pet i t ioner '  s Representat ive
Michae l  C.  Koage l
2423 Yliton Ave.
Syracuse,  NY 13209
Taxing Bureau' s Representat ive



STATE OF NEId YORK

STATE TAX COMMISSION

fn the Matter of the Pet i t ion

o f

JAMES M. MARSATTO

for  Redeterminat ion  o f  a  Def ic iency  or
for Refund of Unincorporated Business Tax
under Art ic le 23 of the Tax Law for the
Y e a r s  7 9 7 2 ,  1 9 7 3  a n d  1 9 7 4 .

DECISION

Pet i t ioner ,  James M.  Marsa l lo ,  106 Co lony  Park  Dr ive ,  L iverpoo l ,  New York

13088,  f i led  a  pe t i t ion  fo r  redeterminat ion  o f  a  de f ic iency  or  fo r  re fund o f

unincorporated business tax under Art ic le 23 of the Tax Law for 7972, 1973 and

1974 (F i le  No.  14827) .

A  smal l  c la ims hear ing  was he ld  be fore  Car l  P .  Wr igh t ,  Hear ing  0 f f i cer ,

a t  the  o f f i ces  o f  the  Sta te  Tax  Commiss ion ,  333 East  Wash ing ton  St ree t ,  Syracuse,

New York ,  on  l {ay  24 ,  1979 a t  10 :45  A.M.  Pet i t ioner  appeared by  Michae l  C.

Koagel,  CPA. The fncone Tax Bureau appeared by Peter Crotty,  Esq. (Katherine

l .  S a n d e r s o n ,  E s q . ,  o f  c o u n s e l ) .

ISSI.IB

Whether  pe t i t ioner rs  ac t iv i t ies  ,  f i r s t  as  a  manufac turer ' s  representa t ive ,

and then as a salesman for the years at issue const i tuted the carrying on of

an unincorporated business .

I'INDINGS OF FACT

1.  Pet . i t ioner ,  James M.  Marsa l lo  and Mary  A.  Marsa l lo ,  h is  w i fe ,  f i l ed

joint.  New York State income tax resident returns for 7972 through 1974.

Pet i t ioner ,  James M.  Marsa l lo ,  d id  no t  f i l e  un incorpora ted  bus iness  tax

re turns  fo r  sa id  vears .

2. On February 24r 1976, the Income Tax Bureau issued a Not ice of Def ic iency



- 2 -

aga ins t  pe t i t ioner ,  asser t ing  un incorporaLed bus iness  tax  o f  $890.97 ,  p lus

i n t e r e s t  o f  $ 1 3 4 . 1 9 ,  f o r  a  t o t a l  o f  $ 1 1 0 2 5 . 1 6 ,  o n  t h e  g r o u n d s  t h a t  p e t i t i o n e r t s

ac t iv i t ies  as  a  manufac turer ts  represenLat ive  and,  therea f te r ,  a  sa lesman were

sub jec t  to  un incorpora ted  bus iness  tax .

3.  From January 1,  1972 through February 28,  7973,  pet i t ioner  worked

under contract  for  Henry Metzger ,  a manufacturer ts  representat ive for  over

twenty companies located in  Rochester ,  New York.  Pet i t ioner ts  terr i tory was

eas te rn  New York  S ta te .  He  so ld  housewares ,  g i f t s  and  e lec t r i ca l  i t ems  to

department  s tores,  wholesalers and d is t r ibutors for  Henry l leLzgex wi th whom he

placed a l l  orders and f rom whom he received a commission.  Pursuant  to the

terms of  the contract ,  pet i t ioner  could not  represent  other  pr inc ipals .

Pet i t ioner  was requi red to pay a l l  business expenses and received no employment

bene f i t s .  Pe t i t i one r  was  requ i red ,  pu rsuan t  t o  t h i s  con t rac t ,  t o  see  spec i f i c

customers wi th in h is  terr i tory,  but  could sel I  to  other  customers for  Henry

Me tzge r .

4 .  F rom Apr i l  1 ,  L973  th rough  March ,  I 974 ,  pe t i t i one r  wo rked  unde r

con t rac t  f o r  Ga ry  G ibson ,  I nc .  o f  Lenexa ,  Kansas .  Pe t i t i one r t s  t e r r i t o r y  was

upstate New York,  se l l ing women's apparel  to  specia l ty  shops,  for  which he

received a guaranteed draw against  commission.  Pursuant  to the terms of  the

contract ,  pet i t ioner  was not  permi- t ted to represent  other  pr inc ipals .  Pet i t ioner

was paid a per  d iem al lowance to cover  par t  of  h is  business expense,  and in

addi t ion,  received as an emploSrment  benef i t ,  heal th insurance.  The corporat ion

wi thheld both State and Federal  incomes taxes in  addi t ion to Federal  socia l

secu r i t y  t axes .

5 .  F rom Apr i l ,  1974  t . h rough  December  31 ,  L974 ,  pe t i t i one r  was  emp loyed

by Angelo Gressani  Construct ion Co.  of  Syracuse,  New York,  where he negot iated

contracts for  new commerciat  bui ld ings.  Pet i t ioner  received a salary p lus
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conrniss ion.  He was inel ig ib le for  company benef i ts  unLi l  the expi rat ion of  a

yearts  employment .  Pet i t ioner  worked in the of f ice of  Angelo Gressani  Construct ion

Co. ,  and was inst ructed by the company how and wi th whom he could negot iate

contracts.  Pet i t ioner  could not  represent  other  pr inc ipals ,  and requi red

company approval  to  take t ime of f .  The company wi thheld both State and Federal

i ncome taxes  i n  add i t i on  t o  Fede ra l  soc ia l  secu r i t v  t axes .

CONCI,USIONS OF I,AW

A. That  pet i t ioner ts  act iv i t ies for  Henry lu letzger ,  Gay Gibson,  Inc.  and

Ange lo  Gressan i  Cons t ruc t i on  Co .  f o r  1972 ,  7973  and  1974  cons t i t u ted  the

performance of  serv ice as an employee wi th in the meaning and intent  of  sect ion

703(b)  of  the Tax Law and 20 NYCRR 203.10(b) ;  thus the income der ived therefrom

is  no t  sub jec t  t o  un inco rpo ra ted  bus iness  tax .

B.  That  the pet i t ion of  James M. Marsal lo  is  granted and the Not ice of

De f i c i ency  i ssued  Feb rua ry  24 ,  1976  fo r  L972 ,  7973  and  1974  i s  cance l l ed .

DATED: Albany, New York STATE TAX COMMISSION

JAN 21980

COMMISSIONER

COMMISSIONER


