
STATE OF NEW YORK
STATE TAX COMMISSION

In  the Mat ter

Mar i lyn F.  Manning

the Pet i t iono f

o f

AT'FIDAVIT OF MAILING

for  Redeterminat ion of  a Def ic iency or  a Revis ion

of  a Determinat ion or  a Refund of

Unincorporated Business Tax

under Ar t ic le  23 of  the Tax Law

fo r  t he  Yea rs  1969 .  1970 .

State of  New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of  the Department  of  Taxat ion and Finance,  over  18 years of  age,  and that  on the

13th day of  February,  1980,  he served the wi th in not ice of  Decis ion by cer t i f ied

mai l  upon Mar i lyn F.  Manning,  the pet i t ioner  in  the wi th in proceeding,  by

enclos ing a t rue copy thereof  in  a securely  sealed postpaid r1 ' rapper addressed as

fo l l ows :

Mar i l lm F.  Manning
175 w.  12 th  s t .
New York, Ny 10011

and by deposi t ing same enclosed in a postpaid proper ly  addressed wrapper in  a

(post  of f ice or  of f i ,c ia l  deposi tory)  under the exclus ive care and custody of  the

Uni ted States Posta l  Serv ice wi th in the State of  New york.

That  deponent  fur ther  says that  the said addressee is  the pet i t ioner  here in

and that  the address set  for th on said rdrapper is  the last n address of  the

pet i t ioner .

Sworn to before me th is

13 th  day  o f  Feb rua ry ,  1980 .



STATE OF NEW YORK
STATE TAX COMI'IISSION

fn  the Mat ter  of  the pet i t ion

o f

Mar i lyn F.  Manning

for  Redeterminat ion of  a Def ic iency or  a Revis ion

of  a Determinat ion or  a Refund of

Unincorporated Business Tax

under Ar t ic le  23 of  the Tax Law

fqr the Years 7969, 1970.

State of  New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an ernployee

of  the Department  of  Taxat ion and Finance,  over  18 years of  age,  and that  on the

13th day of  February,  1980,  he served the wi th in not ice of  Decis ion by cer t i f ied

mai l  upon Howard Schles inger  the representat ive of  the pet i t ioner  in  the wi th in

proceeding,  by enclos ing a t rue copy thereof  in  a securely  sealed postpaid

wrapper addressed as fo l lows I

Mr. Howard Schlesinger
285 Madison Ave.
New York, NY 10017

and by deposi t ing same enclosed in a postpaid proper ly  addressed wrapper in  a

(post  of f ice or  of f ic ia l  deposi tory)  under the exclus ive care and custody of  the

Uni ted States Posta l  Serv ice wi th in the State of  New york.

That  deponent  fur ther  says that  the said addressee is  the representat ive of

the pet i t ioner  here in and that  the address set  for th on said wrapper is  the last

known address of  the representat ive of  the pet i t ioner .  ,
, / /

Sworn Lo before me th is

13Lh  day  o f  Feb rua ry ,  1980 .

AFFIDAVIT OF MAIIING



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

February  13 ,  1980

Mari lyn F.  Manning
175  W.  12 rh  s r .
New York ,  NY  10011

Dear Ms.  Manning:

Please take not ice of  the Decis ion of  the State Tax Commission enclosed
herewi th.

You have norv exhausted your right of review at the administrative Ievel.
Pursuant  to sect ion(s)  tZZ of  the Tax Law, any proceeding in  cour t  to  rev iew
an adverse decis ion by Lhe State Tax Commission can only be inst i tu ted under
Art ic le  78 of  the Civ i l  Pract ice Laws and Rules,  and must  be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the date of  th is  not ice.

fnquiries concerning the computation of Lax due or refund allowed in
acco rdance  w i th  t h i s  dec i s i on  may  be  add ressed  to :

NYS Dept .  Taxat ion  and F inance
Deputy  Commiss ioner  and Counse l
A l b a n y ,  N e w  Y o r k  1 2 2 2 7
Phone #  (519)  4s7-G240

Very truly yours,

STATE TAX COMMISSION

Pet l t ioner '  s  Representat ive
Howard Schles inger
285 Madison Ave.
New York,  NY 10017
Taxing Bureau'  s  Representat ive



STAIE OF NEW YORK

STATE TAX CCI4MISSION

In the l{atter of the Petition

of

MARTLYN F. MA}OTING

for Redeterrnination of a Deficienqg or for
Refi:nd of UnincorSnrated Business Tax r:nder
Article 23 of the Tax Law for ttre Years 1969
ard 1970.

DECTSTCN

Petitionen, ltlarillm F. l4annjng, L75 West l2ttr Street, Nor York, Nevs York

10011, filed a petition for redetermjrntion of a deficiency or for refurd of

unincorgnrated business ta< under ArticLe 23 of ttre Ta< Lanu for the years 1969

ard 1970 (File No. L4238).

A srnal-l claims hearing was held before IIarry Huebsch, Hearing Officer, at

the offices of the State Tax Conmission, Tlso Irilcrld Ttade Center, Nerr York, Nev,r

York' on Septenber 20t L978 at 2245 P.M. Petitioner appeared by Howard P.

Schlesinger, Esq. Tkre Incone Ta< Bureau appeared by Peter Crotty, Esq. (Bnrce

Zalarnan, Esq., of cor:nsel) .

ISSUE

lVhether petitioner's activities as a psychotlrerapist for the years 1969 arfr,

1970 constituted the practj-ce of a profession ard the ircone ttrerefrcrn was tlrus

exenpt from unincorlnrated business ta<.

F]T{DINGS OF FACT

1. Petj-tioner' I"larilyr F. Marmirrg, timely filed Ner,v York State personal

income tax returns for tkre years 1969 ard 1970 on which she j-ndicated her

occupation to be a psychotlrenapj-st, ard reported ttre income derived ttrerefrcm as

business inconre. She did not file uninorporated busjness tax returns for said

years.
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2. TLre Inrcne Tax Bureau issued a Statsrent of Audit (tr,anges against

petitioner on which the Bureau conterded that her activities as a psychottrerapist

constituted the carrying on of an rurincorlnrated br-rsiness ard the incqre derived

therefrom was subject to ttre unincorporated business tax. Accordingly, on

Novernber 25, L974t the Bi:reau issued a Notice of Dreficierrqz for the years 1969

and 1970 jn the annr:nt of $I,I88.83 in r:nincorporated business ta<, plus g546.20

in penalty, plus $29L.BB in interest, for a total due of $2,026.9r.

3. Petitioner conterded ttrat she was engaged in the practice of a profession,

and thereby ocenpt frcrn tlre i-riposition of uninoorporated busjness tax.

4- Petitioner has been a l-icensed, registered professional nurse since

1956. After earning a Bachelor of Science degree, she received a masters

degree in nr-rsing at New York University in 1959. In 1964, she received a

nesters in psychology from ttre city @llege of Nery york.

5- Petitioner was self-errployed ard carried on her occupation frsn an

office in her home. Her patients were obtajned by refenra-ls from psychiatrists,

psychologists, medical doctors and by rec-onrnendations of former patients.

Petitioner helped people deal with mental conditions. She interviewed trntients,

diagnosed and treated their enptional problems ttrrough counseling. Thre r,rcrk was

psychological in nature.

6. tr4cre ttran B0 percent of petitioner's gross inccnre was derived frcnr

personal senrices rendered and capital was nct a material incqne producisg

factor.

CONCX,USIONS OF I,A!V

A. That the activities of petitioner, laarillzn F. l"tranning, as a psychothrerapist

during 1969 and l-970 constituted tlre practice of a profession, ard the irrcone

derived therefrom was exenpt from inposition of thre r:nincortrnrated busjness tax

in acordance wittr the meaning and intent of section 703 (c) of the Tal< r.aw.


