
STATE OF NEI,'I YORK
STATE TAX COMMISSION

In the Matter of the pet i t ion

o f

L i la  Ma lsman

for  Redeterminat ion  o f  a  Def ic iency  or  a  Rev is ion

of a Determinat ion or a Refund of

Unincorporated Business Tax

under Art ic le 23 of the Tax law

for  the  Years  7970 -  1972.

ATT'IDAVIT OT MAITING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

13th  day  o f  August ,  1980,  he  served the  w i th in  no t ice  o f  Dec is ion  by  cer t i f ied

mai l  upon L i la  Ma lsman,  the  pe t i t ioner  in  the  w iLh in  p roceed ing ,  by  enc los ing  a

t rue  copy  thereo f  in  a  secure ly  sea led  pos tpa id  wrapper  addressed as  fo l lows:

Li - la  Ma]sman
309 At lant ic  Ave.
Cedarhurst ,  Ny 11516

and by  depos i t ing  same enc losed in  a  pos tpa id

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the

United States Postal  Service within the State

That deponent further says that the said

and that the address set forth on said wrapper

pet i t ioner .

p roper ly  addressed wrapper  in  a

exclusive care and custodv of the

of  New York .

addressee is  the  pe t i t ioner  here in

is the last known address of the

Sworn

13rh

to  be fore  me th is

day  o f  August ,  1980

i],Lfutr, t,,- ((.' /''., (:,



STATE OF NEW YORK
STATE TAX COMM]SSION

In the Matter

L i la  Ma lsman

the Pet i t ion

AT'FIDAVIT OF MAIIING

for  Redeterminat ion  o f  a  Def ic iency  or  a  Rev is ion

of a Determinat ion or a Refund of

Unincorporated Business Tax

under Art ic le 23 of the Tax Law

for  the  Years  1970 -  1972.

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

13th  day  o f  August ,  1980,  he  served the  w i th in  no t ice  o f  Dec is ion  by  cer t i f ied

mai l  upon David Malsman the representat ive of the pet i t ioner in the within

proceed ing ,  by  enc los ing  a  t rue  copy  thereo f  in  a  secure ly  sea led  pos tpa id

wrapper  addressed as  fo l lows:

Mr. David Mal_sman
309 At lan t ic  Ave.
Cedarhurs t ,  NY 11516

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f  the

Uni ted  Sta tes  Pos ta l  Serv ice  w i th in  the  Sta te  o f  New York .

That.  deponent further says that the said addressee is the representat ive of

the pet i t ioner herein and that the address set forth on said wrapper is the last

known address of the representat ive of the pet i t ioner.

Sworn to before me this

13 th  day  o f  August ,  1980.

o f

o f

(



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

August  13 ,  19B0

L i Ia  Ma lsman
309 At lan t ic  Ave.
Cedarhurs t ,  NY 11516

Dear  Ms.  Ma lsman:

P lease take  no t ice  o f  the  Dec is ion  o f  the  Sta te  Tax  Commiss ion  enc losed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) IZZ of the Tax Law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice laws and Rules, and must be commenced in the
Supreme Court of  the State of New York, Albany County, within 4 months from
the da te  o f  th is  no t ice .

Inquir ies concerning the computation of tax due or refund al lowed in
accordance wi th  th is  dec is ion may be addressed to:

NYS Dep t .  Taxa t i on  and  F inance
Deputy Commiss ioner  and Counsel
A lbany ,  New York  12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
David Malsman
309 At lant. ic Ave.
Cedarhurs t ,  NY 11516
Taxing Bureau's Representat ive



SIEIIE OF NET{ YORK

s13[IE TA)( @8{ISSIO{

In the lYatter of tle Fetition :

o f !

LIIA MAISMAN : DffiISICiI

for H.eternrlnatj-on of a Deficlenclz c 3
. fon refirrd of un:inorporated hreiness

lbn urder Arlicle 23 of the 1bn lalv fe :
the Years L970, L971 anl L972.

Petitiorer, Lila ltblsnan, 309 Atlarrtic Avenre, Cedartnrst, l{err Yck

11516, filed a petition for redeternrina,bion of a deficienclz or for refurrl of

ttttiltccponatea hrslxess tax rrrder Article 23 of tle Ta:< Lan fc the years

1970, 1971 ard 1972 (File tilc. 13292).

A snall claims frcarixry uas leld befqe WiILian t alcarcef , Ibarirrg

Offlcer, at ttn offies of tlre State Ta:( @rnissior, Tvo l{crld lkde Center,

Ir Yonk, lilew York, on october 24, L979 aL 2:45 p.ut. Petitioner rpeared W

David Malsnan, Esq. fte Ar*it Division alpeared bry Ralph J. vectrio, Esg.

(wi[i.an Ftrx, Esq., of corrrsel) .

ISSIJES

I. I,ihetf€r an alpllcation fc a deLarateT rulirq regtrestlrg a defanlt

decision against ttle Alreit Divislon slurld be gnanted..

II. vlttetter tte i:rcre derived fircrn petitioren's aetlvitLes as an

int-glon desigarer is sr:bjet b the unimoryorated hrsiress tan.

III. vllrc$Er petitlorer is subject to a penafty Frrsuant to mctio,rs

6e5 (a) (1) ard 585 (a) (2) of the Tarc La,v.
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FINDI}reS OF T'ASI

1. Petitiornr, Lila ltlalsnan, fil€d ldeid York State oanleired jrsrc ta:c

resident retunrs for tlre years LglO, 1971 anl Lg72, on hrtrich pntiticren

reSnrted net hrsiness l:mre frcrn her activities as a 'de6ratff". Petitioner

did not file urrinorycated lrrsiless ta>( reterlms fc the l€ars L97Q, 1971 ard

L972, upon the adrrie of hen ac@untant.

2. &t Octobe!. 28t L974, ffF Aldlt Division issued a tibEioe of Deficienc.y

in tte sun of $?03.50, a1q wittr an eryIarntory Statgrent of Ardit Changes or

$Alich tlre ilrcne derived frcnr pe'titioner's activiLies as a deoator drrqiry

ttyears L97A, I971 ad 1972 ruas held $bject to the ud-rspcated brslness

tax. In a*1itist, penalties urder sectigrs 685 (a) (f ) ard 685 (a) (21 of tle Tar(

Iaw rrrere iq:osed.

3. On lhy 15, 1975, withort lvaiving tcr righLs to a tnarirq, petitioer .

rsnitted tle snr of 9552.97 in orrler to arrest frrttrer interest. Petitionerrs

checik was marl<ed "u:rlc protestrr arrl represerrted rstnoc;:catg trrsjness tan

of 9469.86, plus intenest of $83.11, The penalties teosea rrere rpt paid in

arrticiSntion that ttey be waived fc "reasonable @use'r.

4. Petltlorrer, Lila l{alonan, gaduatd frqn the university of Penneylvanla

wittr a baealatreate degree in firte arts. In 1948, petitiornr attended a ruF

c6*it @rrse in 'llalqrt arrl design'r at }lew York tlniversity fc a period of,

one ]tear. Subsequently' petitiqren obtained eightr )ze:rrs of fulL tfue practical

epenience in intsior designirg

5. In 1960, petitioner becarc a rmnber of the l\btioral Society of

Int€riq Desigrners. Irr L974, tte afonqentiqred society re's orrclidated wlttr

ttre Arnerican Institrte of. Deslgrers ard becare knowrr as tle Arerican Soctety

of Interior Desigrnrs (hereinafter referred b as "ASID"). ASID prcnrldeal its

nsdbers lt:ith.l-nforrnation, guidellnes, a code of ettrics, a rmrnral of operatims
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ard rdntnun qallficatJ.ors for irdtvldua-ls rrtp wanted to bsre rrErribers. ASID

cmsiderd its rsnbers as irdividuals pracbicing a Sxofessiq tn the field of

intslor designirq ard pncrnrlgatetl pnodrres fc discipllning rsnbers rdtD

violated t}relr ede of ethics.

6. Petitiorer fu a self-enplq@ jntenior designr with g cllentele

primarity in t$e regidentlal area. rbr s€nries irpluild;

(a) evatrratfrq the needs of ts cLierrts.

(b) plannir4t tlle spaoe arrl stnrcfuaL design in aooadarce
$rlth tle clientsr reds ard requirewrts

(c) supervising ttre vsk of rmrlmrs irnolrd in nranr-
factu.iJg frgrritlre, fabics, vsaLl ard floc ovctrg .
ard naterials to be usd for ter cllerrts.

(d) nrantntng ttre firdstred proa$ pric to dellvclr ard
installatiqr to lnstrre tnr stardard of quaHty ard
vulananshlp

(e) p".e"rfng scaled fLffi plans trrficatilg slze anl
placuent of fumtbre ard flcbues.

(f) orductirg a final inspectiqr, often bingirry with
ts a selectLon of antiques ard arescleg r,itrictl
petJtionen had clpsen in order to pereoaliza arf,
crplete the design of the interttr.

7. Itte Gencral Senries ldrninistration, a Federal agensy, re@grtl'zes

intsior desigrers as "design pnofessionals'r El designratior fornefy Urnitd

to arctritets ard engineens.

L Capita1 was not a rnateriaL insm proihrcing factc, ard all of

petitloner's h.rsiness iJrccne was derived frcm persnal sen/ices rerdeqed as an

int€riCIr designer.

9. Fetitiorer argued that she lns engaged in tlE pnac€ice of a trrcfeseiwr

tftlch liee betveen tle trrofeseiona of architeshrre, lardscape arctrttecture srd

irdustrial deslgrn.. She furtlrer argrrd that interlc designlng was rre of a

profeasion tlan narry of tfre occrpa'tions granteil a professi$al elctetl-m fr@'

the unlnoorporated hrslness tax.
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10. A ocpy of an 4plicatim fs a decbratcoiy nrJJng, dabd Octcber l?,

Lg7g, was sr*nttted at the snall claimg hearjxg of Gtder 24, LgTg rdrldr

""4**g 
that a deteruinattcn ln favs of petiticrer be mde by reaur of

dafailt. Petitioer qrtended tlrat a defzult &cistcrr shculd ba granted

sin€t

(a) ln srsvcr to fEr petlttcr md subeqresrt omespardcn€
wag.not mde.

(b) Ihere !{as an urreaecnable delay in $E srouffrg of ttp
hearirg fron tln tJrre UE petiticn lns lsnnd.

(c) UEre vraei a dental of dln Irnoescl.

Fetiticrer aqeed ttrat tJE nErits of the afeqsrticred appflcaticn

be crsi&recl *rd ansrmred ttrr<r.l$ this dEcLsicn.

gclqugrors cF T^n[^]
A. Ihat the reqrnst fq a defzult decisiar (agalnst tte Adit utvtstcn)

srfitittecl by pedticrrer, Iila MaLsnan, throrgh ar 4plicaticr fq a &cl^aratcry

ruJJ.rgr is inqrryiate ad crtrnry to tle intended tr.upos of ectlcrr 204 otr

tlE State ednirristrative koedure Act. IbnF\rer, it is rcted that ttE rcood

dcs rrt, irdlcata that tlE actiqrs @ lnac€las of tfn Departnant of Tasticrr

and ltnme have unduly purejr,rtid c d\nrsely affcted p€titicrerr s lreiticr

ln ttris nratter; ntr is $nre anlz evldenc q jndicaticn of a denJal of dlt

IFOeSS.

B. that tln sertrfcs rendered by peLitj.crEr, ?JIa t{algrsr, drrtrry the

)EEfs L970, 197L ild 1972 ag el l$tert@ desigredr .rrd nd, ocn*irerta f*e

trrac'tie of a trrofeesicrr ldlthtn tfp rrp{rfrq grt htent of ecttan 703 (c) of

the l[b( Ir!r. It seldam suffles, asd ts of€r fimtaterlal, in tlp roglrrtlqr

of tE( qrtro\rer&iee to d€rncrrstrate tnat jrr ryItcaClcr a partlanlar ltahfte

c regulatJ.cr r,urks etren a flaqrant urnrruunser (DtsurUirq qinicn of Stalsyr-Jr. r J. ,

grnelz v. 1l\rll!', 67 A.D.2d 303, 307)
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C. fhat the servioes rerderd durjry the years L970, 1971 ard L972 as

an interior designer constltertcd. tlre carryi:rg on of an uninm1lcatd hrsinees

withlin tfe neaning ard jntent of section 703 of tle tb,n La^r, atd ttre lnsne

derivd tlerefron is sr.rbject to tlp unircorporated hrsiness tar< in acorilare

with tJre nearlirg and lntent of sectlon 701 of tln Tan Lalr.

D. fhat the petitior of f,ila llalgnan is granted to the eoct€nt that the

penalties furpos€d pursrant to sectj.on 685(a) (1) ard 685(a) (2) of the Tac Iaw

are @noelled fe reasonable c€urse.

E. Shat ttrc Audit Division is fnrefu' djxec{ed to npdtflz aoordingly the

Ibtice of Deficiency issud October 28, L974 ard to reflect paynerrt proriansly

remitted, of $552.97, wtrich irnlrded updateal interest of $83.11 (Findirg of

Fact "3", sulra).

F. Tfiat,, except as so gtrantd,

denied.

DNIED: Albarry, l{enr York

tbe pehiLicen is ln all otlrcr resp€ts

,' , jti 1 ;1 l9fl}


