
STATE OF NEI.I YORK
STATE TAX COMMISSION

In the Matter of the pet i t ion

o f

Estate of James l ipman

for RedeterminaLion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Unincorporated Business Tax

under Art ic le 23 of the Tax Law

for  the  Years  1968 -  1972.

AT'FIDAVIT OF MAILING

State of  New York

County of Albany

Jay Vredenburg,  being duly sworn,  deposes and says that  he is  an employee

of  the Department  of  Taxat ion and Finance,  over  18 years of  age,  and that  on the

14th day of  March,  1980,  he served the wi th in not ice of  Decis ion by cer t i f ied

mai l  upon Estate of  James L ipman,  the pet i t ioner  in  the wi th in proceeding,  by

enclos ing a t rue copy thereof  in  a securely  sealed postpaid wrapper addressed as

f o l l o w s :

Estate of James Lipman
c/o Bessie Lipman
Sunrise, FL 33322

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service within the State of New york.

That deponent further says that the said addressee is the pet i t ioner herein

and that the address set forth on said wrapper is the last known address o)tb.e

pet i t ioner .  
, . - - .  /  

. . ' . " . / '

Sworn to before me this

14 th  day  o f  March ,  1980.
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STATE OF NEI,rr YORK
STATE TAX COMMISSION

In the Matter of the petition

o f

Estate of James Lipman

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Unincorporated Business Tax

under Article 23 of the Tax Lar+

for  the  Years  1968 -  t972.

AFFIDAVIT OF UAILING

State of  New York

County of Albany

Jay Vredenburg,  being duly sworn,  deposes and says that  he is  an employee

of  the Department  of  Taxat ion and Finance,  over  18 years of  age,  and that  on the

14th day of  March,  1980,  he served the wi th in not ice of  Decis ion by cer t i f ied

mail upon David Shure the representative of the petit ioner in the within

proceeding,  by enclos ing a t rue copy thereof  in  a securely  sealed postpaid

wrappe r  add ressed  as  f o l l ows :

Mr. David Shure
Kl-em & Shure,  p .  C.
1577 Monroe Ave.
Rochester, Ny 14618

and by deposi t ing same enclosed in a postpaid proper ly  addressed wrapper in  a

(post  of f ice or  of f ic ia l  deposi tory)  under the exclus ive care and custody of  the

Uni ted States Posta l  Serv ice wi th in the State of  New york.

That  deponent  fur ther  says that  the said addressee is  the representat ive of

the pet i t ioner  here in and that  the address set  for th on said wrapper is  the last

known address of  the representat ive of  
\e  

pet i t ioner . -? -z
a

Sworn to before me th is

14 th  day  o f  March ,  1980 .



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

March 14 ,  1980

Estate of James l ipman
c/o Bessie Lipman
3001 Sunr ise  Lake Dr .  B lg .  t9  Apt .  ZO9
Sunrise, FL 33322

Dear Mrs. l ipman:

Please take not ice of the Decision of the State Tax Comnission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 722 of.  the Tax law, any proceeding in court  to revj .ew
an adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Ru1es, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
Lhe date of this not ice.

fnquir ies concerning the computat ion of tax due or refund al lowed in
accordance with this decision may be addressed to:

NYS Dept .  Taxat ion  and F inance
Deputy  Commiss ioner  and Counse l
A lbany ,  New York  122?7
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
David Shure
K l e m  &  S h u r e ,  P . C .
1577 Monroe Ave.
Rochester,  NY 14618
Taxing Bureau's Representat ive



STATE OF NEId YORK

STATE TAX COMMISSION

In  Lhe Mat ter  of  the PeLi t ion

o f

TI{E ESTATE OF JAMES LIPMAN

for  Redeterminat ion of  a Def ic iency or  for
Refund of  Unincorporated Business Tax under
Art ic le  23 of  the Tax Law for  the years 1968
through 1972.

A smal l  c la ims hear ing  was he ld  be fore

at the off ices of the St.ate Tax Commission,

1300,  Rochester ,  New York ,  on  Ju ly  17 ,  lg7g ,

by David Shure. The Audit  Divis ion appeared

S a n d e r s o n ,  E s q . ,  o f  c o u n s e l ) .

DECISION

Pet i t ioner ,  Es ta te  o f  James L ipman,  c /o  Bess ie  L ipman,  3001 Sunr ise  Lake

Dr ive ,  Bu i ld ing  19 ,  Apt .  209,  sunr ise ,  F lo r ida  33322,  f i led  a  pe t i t ion  fo r

redeterminat ion of a def ic iency or for refund of unincorporated business tax

under Art ic le 23 of the Tax Law for the years 1968 through 1972 (Fi Ie No.

r 2 2 2 O ) .

1 .  Pe t i t i one r ,

f i led New York State

1972 .  Pe t i t i one r  d id

aforement ioned years.

James L ipman (now deceased) and Bessie

combined income tax res ident  returns

not  f i le  unincorporated business tax

Car I  P .  Wr igh t ,  Hear ing  Of f i cer ,

One Marine Midland PLaza, Room

a t  1 : 1 5  P . M .  P e t i t i o n e r  a p p e a r e d

by Peter Crotty,  Esq. (Kathy I , .

L ipman,  h is  w i fe ,

for 1968 through

returns for the

ISSI]E

Whether pet i t ioner 's act iv i t ies as a salesman const i tuted the carrying on

of  an  un incorpora ted  bus iness .

FINDINGS OF FACT
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2. 0n January 25, 1974, the Income Tax Bureau issued a Statement of

Audit  Changes against pet i t ioner imposing unincorporated business taxes for

1968 through 1972 on the grounds that his act iv i t ies as a commission salesman

were subject to unincorporated business tax. Adjustments were also made to

net business income reported for 1968 and 1969 so as to ref lect an increase in

bus iness  income per  Federa l  aud i t .  On August  25 ,  1975,  a  Not ice  o f  Def ic iency

was issued asser t ing  un incorpora ted  bus iness  tax  o f  $91167.43 ,  p lus  i -n te res t

o f  $ 2 , 4 3 2 . 0 2 ,  f o r  a  t o t a l  d u e  o f  $ 1 1 , 5 9 9 . 4 5 .  P e t i t i o n e r  d i e d  o n  O c t o b e r  1 ,

1972' and the Estate of James Lipman t imely f i led a pet i t ion for redeterminat ion

of a def ic iency or for refund of unincorporated business tax.

3 .  Pet i t ioner 's  ac t i v i t ies ,  dur ing  the  years  a t  i ssue,  cons is ted  o f

sel l ing men's clothing. He represented Shepard Clothing Company, a divis ion

of United States Industr ies, which was his pr ime pr incipal and Crown Clothing

Corpora t ion .  Pet i t ioner  had no  cont rac t ,  o ra l  o r  wr i t ten ,  w i th  e i ther  f i rm.

During 7972' he discont inued represent ing Crown Clothing Corporat ion at the

request of his pr ime pr incipal.

4- During the years at issue, Federal  and New York State Laxes were not

withheld from the commissions paid to him by his pr incipals nor was he reimbursed

for  expenses  incur red  in  connect ion  w i th  h is  sa les  ac t iv i t ies .  Pet i t ioner 's

wife received a widow's death benef i t  f rom Shepard Clothing Company. However,

there I^ las no evidence to indi-cate that pet i t ioner was covered by any other

emplo5rment benefit program.

5. The f i rms for whom pet i t ioner sold merchandise l imited his terr i tory

in which he could sel l ,  required him to report  per iodical ly on the accounts

visi ted and encouraged him to seek new accounts within his terr i tory.  He was

required to attend sales meetings and trade shows and was advised how often to

v is i t  par t i cu la r  accounts .  H is  p r inc ipa ls  d id  no t  exerc ise  any  o ther  superv is ion



-3 -

or cont ' rol  over his sales act iv i t ies, techniques or over the t ime he devoted

to sales. There was no agreement between Mr. Lipman's pr incipals as to the

d iv is ion  o f  h is  t ime and e f fo r t .

6.  Pet i t ioner deducted the cost of  an off ice in his home, auto expenses

and other related business expenses on Federal  Schedule C (Prof i t  and Loss

f rom Bus iness  or  Pro fess ion) .

CONCTUSIONS OF LAId

A- That commission income received by pet i t ioner,  James Lipman, from

principals he represented during the years 1968 through 1972, const i tuted

lncome from his regular busi .ness of sel l ing men's clothing and did not represent

compensat ion received as an employee in accordance with the meaning and intent

o f  sec t ion  703(b)  o f  the  Tax  Law.

B. That al though his pr incipals did assert  some supervision to assure

themselves that pet i t ioner James Lipman was covering his terr i tory and was

visi t ing their  substant ial  customers, they did not control  or regulate the

manner in which he attempted to sol ic i t  business. Therefore, the act iv i t ies

of pet i t ioner '  James Lipman, during 1968 through 1972, const i tuted the carrying

on of an unincorporated business and the income derived therefrom was subject

to unincorporated business tax in accordance with the meaning and intent of

sec t ions  703 and 701 o f  the  Tax  Law.

C.  Tha t  t he  pe t i t i on  o f  Es ta te

De f i c i ency  i ssued  Augus t  25 ,  1975  i s

interest  as may be lawful ly  owing.

DATED: Albany, New York

of  James L ipman is  denied and Not ice of

susta ined,  together  wi th such addi t ional

COMMISSION

MAR 1 4 I9BO


