
STATE OF NEId YORK
STATE TAX CO},IMISSION

In  the Mat ter

Peter  D.  Lembo

the Petit ion

AFFIDAVIT OF MAILING

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Unincorporated Business Tax

under Art ic le 23 of the Tax law

for  the  Years  1971 & L972.

State of  New York

County of Albany

Jay Vredenburg,  being duly sworn,  deposes and says that  he is  an employee

of  the Department  of  Taxat ion and Finance,  over  18 years of  age,  and that  on the

28th day of  November,  1980,  he served the wi th in not ice of  Decis ion by cer t i f ied

mai l  upon Peter  D.  Lembo,  the pet i t ioner  in  Lhe wi th in proceeding,  by enclos ing

a t rue copy thereof  in  a securely  sealed postpaid wrapper addressed as fo l lows:

Peter D. Lembo
407 David Dr .
N. Syracuse, NY 73272

and by deposi t ing same enclosed in a postpaid

(post .  o f f ice or  of f ic ia l  deposi tory)  under the

Uni ted States Posta l  Serv ice wi th in the State

That deponent further says that the said

and that  the address set  for th on said wrapper

pet i t ioner

Sworn to before me th is

28th day of  November,  1980.

o f

o f

proper ly  addressed wrapper in  a

exclus ive care and custodv of  the

o f  New York .

addressee is  the pet i t ioner  here in

is  the last  known address of  the



STATE OF NEW YORK
STATE TAX COMMISSION

In  the Mat ter

Peter  D.  Lembo

of  the Pet i t ion

o f

AFFIDAVIT OT MAILING

for  Redeterminat ion of  a Def ic iency or  a Revis ion

of  a Determinat ion or  a Refund of

Unincorporated Business Tax

under Ar t ic le  23 of  the Tax Law

f o r  t h e  Y e a r s  1 9 7 1  &  L 9 7 2 .

State of  New York

County of Albany

Jay Vredenburg,  being duly sworn,  deposes and says that  he is  an employee

of  the Department  of  Taxat ion and Finance,  over  18 years of  age,  and that  on the

28th day of  November,  1980,  he served the wi th in not ice of  Decis ion by cer t i f ied

mai l  upon John A.  Gaines the representat ive of  the pet i t ioner  in  the wi th in

proceeding,  by enclos ing a t rue copy thereof  in  a securely  sealed postpaid

wrappe r  add ressed  as  f o l l ows :

Mr.  John A.  Gaines
5100  W.  Genesee  S t .
Camj- I lus,  NY 13031

and by deposi t ing same enclosed in a postpaid proper ly  addressed wrapper in  a

(post  of f ice or  of f ic ia l  deposi tory)  under the exclus ive care and custody of  the

Uni ted States Posta l  Serv ice wi th in the State of  New York.

That  deponent  fur ther  says that  the said addressee is  the representat ive of

the pet i t ioner  here in and that  the address set  for th on said wrapper is  the last

known address of  t .he representat ive of  the pet i t ioner .

Sworn to before me th is

28th day of  November,  1980.



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

November 28, 1980

Peter  D.  Lembo
407 David Dr.
N .  Sy racuse ,  NY  I32 I2

Dear  Mr .  l embo :

Please take not ice of  the Decis ion of  the State Tax Commission enclosed
herewi th.

You have now exhausted your  r ight  of  rev iew at  the adminis t rat ive level .
Pursuant  to sect ion(s)  IZZ of  the Tax Law, any proceeding in  cour t  to  rev iew
an adverse decis ion by the State Tax Commission can only be inst i tu ted under
Art ic le  78 of  the Civ i l  Pract ice Laws and Rules,  and must  be commenced in the
Supreme Court  of  the State of  New York,  Albany County,  wi th in 4 months f rom
the  da te  o f  t h i s  no t i ce .

Inquir ies concerning the computat ion of tax due or refund al lowed in
accordance w i th  th is  dec is ion  mav be  addressed to :

N Y S  D e p t .  T a x a t i o n  a n d  F i n a n c e
Deputy  Commiss ioner  and Counse l
A l b a n y ,  N e w  Y o r k  1 2 2 2 7
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

Pet i t ioner '  s  Representat ive
John A.  Gaines
5100  W.  Genesee  S t .
Cami l l us ,  NY  13031
Taxing Bureaut  s  Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter the Pet i t ion

PETER D. LEMBO

for Redeterminat ion of a Def ic iency or for
Refund of Unincorporated Business Tax under
Art ic le 23 of the Tax Law for the Years 1971
and 7972.

1 .  Pe t i t i one r ,  Pe te r  D .  l embo ,  and  h i s  w i f e  t ime l y

res ident  income tax returns for  the vears L971 and 1972

uni-ncorporated business tax returns for  the years.

o f

o f

Peti t ioner,  Peter D. Lembo, 407 David Drive, North Syracuse, New York

I32L2, f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of

unincorporated business tax under Art ic le 23 of the Tax law for the years 1971

and 1972 (F i le  No.  15398) .

A  smal l  c la ims hear ing  was he ld  be fore  Car l  P .  Wr igh t ,  Hear ing  Of f i cer ,

at the off ices of the State Tax Commission, 333 East Washington Street,  Syracuse,

New York ,  on  June 10 ,  1980 a t  9 :15  A.M.  Pet i t ioner ,  Peter  D.  Lembo,  appeared

with John A. Gains, PA. The Audit  Divis ion appeared by Ralph J. Vecchio, Esq.

( P a u l  A .  l e f e b v r e ,  E s q . ,  o f  c o u n s e l ) .

ISSI]ES

I .  Whe the r  pe t i t i one r ' s  sa les  ac t i v i t i es  du r i ng  1971  and  1972  cons t i t u ted

the carry ing on of  an unincorporated business.

I I .  I , i lhether  the Income Tax Bureau proper ly  imposed penal t ies pursuant  to

sec t i ons  685 (a ) (1 )  and  685 (a ) (2 )  o f  t he  Tax  l aw  aga ins t  pe t i t i one r ,  f o r  h i s

fa i lure t .o f i le unincorporated business tax returns for J97l and 1972

FINDINGS OF FACT

DECISION

f i led New York State

He did not  f i le



- 2 -

2 .  0n  March  29 ,  1976,  the  Aud i t  D iv is ion  issued a  Not ice  o f  Def ic iency

for 1971 and 7972 against.  pet i t ioner,  asserLing unincorporated business tax of

$ I ,296.46 '  p lus  pena l t ies  (pursuant  to  sec t lons  685(a) (1 )  and (2 )  o f  the  Tax

l a w )  o f  $ 5 5 6 . 9 7  a n d  i n t e r e s t  o f  $ 2 9 5 . 5 6 ,  f o r  a  s u m  o f  $ 2 , 7 4 8 . 9 9 .  T h e  N o t i c e

was issued on the grounds that s ince pet i t ioner fai led to submit the information

requested in the Audit  Divis ionsr let ters of January 31, 1975 and Apri l  16,

1973,  i t  he ld  tha t  pe t i t ioner 's  ac t i v i t ies  as  a  manufac turer ' s  representa t ive

const i tuted the carrying on of an unincorporated business and the net income

derived from that source was subject to the unincorporated business tax as

imposed under Art ic le 23 of the New york State Tax law.

3. Pet i t ioner,  Peter D. lernbo, was a furni ture sales representat ive of

Bassett  Upholstery Divis ion of Newton, North Carol ina during the years 1971

and 1972. He did not represent any other f i rm during the aforesaid years.

4 .  Pet i t ioner  was pa id  on  a  commiss ion  bas is .  Basset t  Upho ls te ry  D iv is ion

did not deduct Federal  and State withholding taxes or social  securi ty taxes

from his commission income. He was not reimbursed for expenses incurred in

connect ion  w i th  h is  se l l ing  ac t iv i t ies .

5. Pet i t ioner was required to devote his ful I  t ime and effort  to sel l ing

merchandise for Bassett  Upholstery Divis ion. He was required to attend periodic

trade shows, to submit per iodic reports and to restr ict  his sales efforts to a

specif ic terr i tory.  He was further restr icted to the size of stores to whom

he could seII  and size of orders he could fu1f i l l .  In addit ion, he was given

sales quotas and the f i rm for whom he sold retained the authori ty to approve

a l l  cus tomers .

6. The f i rm that the pet i t ioner represented during the years 1971 and

7972 determined al l  pol ic ies of sales regarding pr ices, credit  terms and

shipping dates. AI l  bi l l ing and col lect ion for the merchandise which pet i t ioner
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sold was handled by Bassett Upholstery Division.

7 .  Pet i t ioner  r ,vas requi red to receive permiss ion f rom the f i rm when he

took t ime of f  or  went  on vacat ion.  He was a lso requi red to te l l  the f i rm

where he could be reached during his vacation.

8.  Pet i t ioner ,  Peter  D.  Lembo,  re l ied on the advice of  h is  accounLant

that  he was not  requi red to f i le  unincorporated business tax returns.

CONCIUSIONS OF LAW

A. That Bassett  Upholstery Divis ion exercised suff ic ient direct ion and

control  over pet i t ioner 's sel l ing act iv i t ies during the years 1971 and 1972 to

create an employer-employee relationship, within the meaning and intent of

sect ion 703(b) of the Tax law. (Pet i t ion of Benjamin Dickert ,  Decision of

S ta te  Tax  Commiss ion ,  February  17 ,  1978. )

B. That the issue as to whether the Income Tax Bureau properly imposed

pena l t ies  pursuant  to  sec t i -ons  685(a) ( f )  and 685(a) (2 )  o f  the  Tax  Law is  moot

by  reason o f  Conc lus ion  o f  Law "A" ,  supra .

C. That the pet i t ion of Peter D. Lembo is granted and the Not ice of

Def ic iency  issued March  29 ,  1976 in  the  sum o f  $2 ,148.99  is  cance l led .

DATED: Albany, New York

Nov ? I 1980
COMMISSION

COMMISSIONER


