
STATE OF NEI,'I YORK
STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

Joseph Leibowitz

for  Redeterminat ion of  a Def ic iency or  a Revis ion

of  a Determinat ion or  a Refund of

Unincorporated Business Tax

u'1der  Ar t ic le  23 of  the Tax Law

fo r  t he  Yea rs  1969  &  1970 .

AFFIDAVIT OF MAITING

State of  New York

County of Albany

Jay Vredenburg,  being duly sworn,  deposes and says that  he is  an employee

of  the Department .  of  Taxat ion and Finance,  over  18 years of  age,  and that  on the

L4th day of  November,  1980,  he served the wi th in not ice of  Decis ion by cer t i f ied

mai l  upon Joseph Leibowi tz ,  the pet i t ioner  in  the wi th in proceeding,  by

enclos ing a t rue copy thereof  in  a securely  sealed postpaid wrapper addressed as

f o l l o w s :

Joseph Leibowitz
2 Town House
Great Neck, NY 1-1021

and by deposi t ing same enclosed in a postpaid

(post  of f ice or  of f ic ia l  deposi tory)  under the

Uni ted States Posta l  Serv ice wi th in the State

That deponent further says that the said

and that  the address set  for th on said wrapper

pet i t ioner .

Sworn Lo before me th is

14 th  day  o f  November ,  1980 .

proper ly  addressed wrapper in  a

exclus ive care and custody of  the

o f  New York .

addressee is  the pet i t ioner  here in

is  the last  known address of  the



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter

Joseph Leibowitz

the Pet i t iono f

o f

AT'FIDAVIT OF MAILING

for  Redeterminat ion of  a Def ic iency or  a Revis ion

of  a Determinat ion or  a Refund of

Unincorporated Business Tax

under Art icle 23 of the Tax law

for  the Years 1969 & 1970.

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

14th day of November, 1980, he served the within not ice of Decision by cert i f ied

mail upon James R. Bonerbo the representat.ive of the petitioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper  addressed as  fo l lows:

Mr. James R. Bonerbo
53 S. Broadway
Yonkers ,  NY 10701

and by deposi- t ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representat ive of

forth on said ldrapper is the lastthe pet i t ioner  here in and that  the address set

known address of  the representat ive of

Sworn to before rne this

14th day of  November,  1980.

t i one r .
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November 14, 1980

Joseph Leibowitz
2 Town House
Great  Neck ,  NY 11021

Dear  Mr .  Le ibowi tz :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have no!'/ exhausted your right of revier+' at the administrative level.
Pursuant to sect ion(s) 722 of the Tax Law, any proceeding in court  to review
an adverse decision by the State Tax Conmission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the da te  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in
accordance w i th  th is  dec is ion  may be  addressed to :

NYS Dept .  Taxat ion  and F inance
Deputy  Commiss ioner  and Counse l
A lbany ,  New York  12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
James R. Bonerbo
53 S. Broadway
Yonkers ,  NY 10701
Taxing Bureau's Representat ive



STATE OT'NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

JOSEPH LEIBOWITZ

for Redeterminat ion of a Def ic iency or
for Refund of Unincorporated Business Tax
under Art ic le 23 of the Tax Law for the
Years  1969 and 1970.

DECISION

Pet i t i - one r ,  Joseph  Le ibow i t z ,  2  Town  House ,  Grea t  Neck ,  New York  11021 ,

f i led a pet i t ion for  redeterminat ion of  a def ic iency or  for  refund of  unincor-

porated business tax under Ar t ic le  23 of  the Tax Law for  the years 1969 and

1970  (F i l e  No .  75728 ) .

A smal l  c la ims hear ing  was he ld  be fore  A l len  Cap lowa i th ,  Hear ing  Of f i cer ,

at the off ices of the State Tax Commission, Two World Trade Center,  New York,

New York ,  on  Apr i l  24 ,  1980 a t  1 :15  P.M.  Pet i t ioner  appeared w i th  James R.

Bonerbo, CPA. The Audit  Divis ion appeared by Ralph J. Vecchio, Esq. (El len

P u r c e l l ,  E s q . . ,  o f  c o u n s e l ) .

ISSIIE

Whether pet i t ioner 's act iv i t ies as an insurance salesman const i tuted the

carrying on of an unincorporated business, of  which the income derived therefrom

is subject to the imposit ion of unincorporated business tax.

FINDINGS OF FACT

1.  Pet i t ioner ,  Joseph Leibowi tz ,  t imely f i led New York

income tax returns wi th h is  wi fe,  Bea Leibowi tz ,  for  the years

wherein he repor ted business income f rom his  l is ted occupat ion

broker t t .  He d id not  f i le  unincorporated business tax returns

s a i d  v e a r s .

State combined

1969  and  L970 ,

as an t t insurance

fo r  e i t he r  o f
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2. On January 24, 1973, the Audit  Divis ion issued a Statement of Audit

Changes to pet i t ioner wherein i t  held that the income from his "act iv i t ies as

Insurance Broker is subject to the unincorporated business tax".  Accordingly,

a  Not ice  o f  Def ic iency  was issued aga i -ns t  pe t i t ioner  on  December  23 ,  L974

asser t ing  un incorpora ted  bus iness  tax  o f  i694 .17 ,  p lus  in te res t  o f  $776.24 ,

f o r  a  t o t a l  d u e  o f  5 8 7 0 . 4 1

3.  Pet i t ioner  contended that  dur ing the years at  issue he was a bona

f ide employee,  per forming serv ices as a fu l l - t ime agent ,  for  the P.  Gerald

DeSimone General  Agency of  the State Mutual  L i fe  Assurance Company of  Amer ica

(hereinaf ter  f rs tate Mutual" ) .  He c la imed that  h is  prev ious accountant  erroneously

f i led his returns for the years aL issue by l ist ing his act iv i t ies as an

insurance broker and report ing his income on Federal  Schedules C. He contended

that this error was made based on the fact that for years pr ior to those at

issue,  he  was,  in  fac t ,  an  insurance broker ,  opera t ing  a  genera l  agency  fo r

Columbia Mutual,  but such agency was sold in 1968.

4 .  On  Sep tember  1 ,  1968 ,  pe t i t i one r  en te red  i n to  a  Ca ree r  Agen t ' s  Ag reemen t

wi th P.  Gerald DeSimone,  general  agent  for  State Mutual .  As a fu l l - t ime

ca ree r  agen t ,  pe t i t . i one r  so ld  l i f e  and  d i sab i l i t y  i nsu rance  po l i c i es .  S ta te

Mutual  had the r ight  of  f i rs t  refusal ,  as prov ided in said agreement  which

s ta tes ,  i n  pe r t i nen t  pa r t ,  t ha t :

' rThe Agent  shal l  so l ic i t  appl icat ion for  coverages of fered by
the Company and for  which the Agent  is  l icensed to sol ic i t  for  or  on
behal f  o f  the Company.  The Agent  shal l  do no business for  or  on
behal f  o f  any other  company sel l ing any of  such coverages except  in
connecLion wi th appl icants which have been decl ined by the Company,
or  acceptable by the Company only at  h igher  than standard rates
which are unacceptable to such appl icants.  "

5.  Pet i t ioner  was compensated by State Mutual  on a cornmiss ion basis .  He

rece i ved  a  mon th l y  d raw  o f  $1 r000 .00 ,  wh i ch  was  app l i ed  aga ins t  such  commiss ions

ea rned .
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6.  State Mutual  wi thheld socia l  secur iLy taxes f rom pet i t ioner 's  earn ings.

A nominal  amount  of  income taxes were wi thheld f rom peLi t ioner 's  earn ings

dur ing 1969 and no income taxes were wi thheld dur ing 1970.  Pet i t ioner  was

covered by State Mutual  for  d isabi l i ty  and unemployment  insurance.  Addi t ional ly ,

State Mutual  prov ided h im wi th a pension p1an.

7.  Pet i t ioner  was requi - red to at tend per iodic  t ra in ing sessions at  the

of f ice of  h is  general  agent .  He was fur ther  requi red to at tend weekly sales

mee t i ngs  and  repo r t  t o  h i s  supe rv i so r ,  P .  Ge ra ld  DeS imone ,  on  a  da i l y  bas i s ,

e i ther  in  person or  by te lephone.

8.  Pet i t ioner  was requi red to meet  company-establ ished product ion quotas.

I f  such quotas were not  met ,  pet i t ioner ts  contract  could have been terminated.

9.  Pet i t ioner  was not  re imbursed for  business expenses incurred in  the

pe r fo rmance  o f  h i s  du t i es .

10.  In  addi t ion to the income der ived f rom State Mutual ,  pet i t ioner

der ived income f rom insurance sales act iv i t ies f rom the fo l lowing companies:

A .  Assu reds  Fac i l i t i es ,  I nc .  -  a  subs id ia ry  o f  S ta te  Mu tua l .

B .  Massachuse t t s  Mu tua l  L i f e  I nsu rance  Co .  -  f o r  sa les  o f  g roup

pol ic ies which State Mutual  d id not  prov ide,  and

C. Columbia Mutual  -  renewal  commissions received on pol ic ies sold

whi le  a general  agent  of  such company pr ior  t .o  1969.

11.  Insurance sales income der ived by pet i t ioner  dur ing the years at

issue f rom sources other  than State Mutual  to ta led between $1,000.00 and

$ 1 , 5 0 0 . 0 0 .

CONCLUSIONS OF LAW

A.  Tha t  pe t i t i one r r s  ac t i v i L i es  du r i ng  1969  and  1970  as  a  f u l l - t ime

career  agent  for  State Mutual  const i tu ted serv ices rendered as an employee

pu rsuan t  t o  sec t i on  703 (b )  o f  t he  Tax  Law.  Acco rd ing l y ,  pe t i t i one r ' s  i ncome
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derived from such services is exempt from the imposit ion of unincorporated

busi -ness tax.

B.  That  a l though pet i t ioner 's  insurance sales income der ived f rom sources

other  than SLate Mutual  dur ing 1969 and,  1970 is  subject  to  the inposi t ion of

uni -ncorporated business tax,  such income i -s  too nominal  to  produce an unincor-

po ra ted  bus iness  tax  l i ab i l i t y .

C. That the pet i t ion of Joseph

Def ic iency  da ted  December  23 ,  1974 is

DATED: Albany, New York

Nov 1 4 t9B0

Leibowitz is granted and the Not ice of

hereby  cance l led .

STATE TAX COMMISSION

SSIONER

COMMSSIONER


