
STATE OF NEI{I YORK
STATE TAX COMMISSION

In the Matter of the pet i t ion

o f

Sidney Korn

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Unincorporated Business Tax

under Art ic le 23 of the Tax Law

f o r  t h e  Y e a r s  1 9 6 8 - 7 9 7 2 .

AFFIDAVIT OF MAITING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

4th  day  o f  Apr i l ,  1980,  he  served the  w i th in  no t ice  o f  Dec is ion  by  cer t i f ied

mai l  upon Sidney Korn, the pet i t ioner in the within proceeding, by enclosing a

Lrue copy  thereo f  in  a  secure ly  sea led  pos tpa id  wrapper  addressed as  fo l lows:

Sidney Korn
4032 Meadow Lane
Seaford,  NY 11783

and by deposit ing same enclosed in a postpaid

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the

United States Postal  Service within the State

That deponent further says that the said

and that the address set forth on said wrapper

pet i t ioner .
,-1 ----1?

properly addressed wrapper in a

exclusive care and custodv of the

of  New York .

addressee is the pet i t ioner herein

is the last known address of the

*\

I
Sworn to before me this

4 th  day  o f  Apr i l ,  19B0.
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STATE OF NEI,I YORK
STATE TAX COMMISSION

In the Matter

Sidney Korn

the Pet i t ion

AFFIDAVIT OF MAIIING

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Unincorporated Business Tax

under Art ic le 23 of the Tax Law

for  the  Years  196B-1972.

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the
4th  day  o f  Apr i l ,  1980,  he  served the  w i th in  no t ice  o f  Dec is ion  by  cer t i f ied

mai l  upon Bertrand Leopold the representat ive of the pet i t ioner in the within
proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper  addressed as  fo l lows:

Mr. Bertrand Leopold
18 Joseph St .
New Hyde Park, Ny 11040

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service within the StaLe of New york.

That deponent further says that the said addressee is the representat ive of

the pet i t ioner herein and that the address set forth on said wrapper is the last

known address of the representat ive of the pet i t ioner.

Sworn to before me this

4 th  day  o f  Apr i l ,  1980.

o f

o f



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

Apr i l  4 ,  1980

Sidney Korn
4A32 Yleadow Lane
S e a f o r d ,  N Y  1 1 7 8 3

Dear  Mr .  Korn :

P lease take  no t ice  o f  Lhe Dec is ion  o f  the  Sta te  Tax  Commiss ion  enc losed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 722 of the Tax Law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of  the State of New York, Albany County, within 4 months from
the da te  o f  th is  no t ice .

Inquir ies concerning the computation of tax due or refund al lowed in
accordance wi th  th is  dec is ion may be addressed to:

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel
A lbany ,  New York  12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  RepresentaL ive
Bertrand Leopold
18 Joseph St .
New Hyde Park, NY 11040
Taxing Bureau's Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ions

o f

SIDNEY KORN

for  Redeterminat ion  o f  Def ic ienc ies  or
for Refund of Unincorporated Business Tax
under Art ic le 23 of the Tax Law for the
Years  7968,  1969,  7970,  1971 and 7972.

I I .  Whether pet i t ioner would be

payments to a Keogh PIan in arr iv ing

i f  pet i t ioner is held subject to the

II I .  Whether,  dur ing the formal

t ioner had the burden of proof.

DECISION

al lowed a deduct ion for contr ibut ions and

at unincorporated business taxable income,

un incorpora ted  bus iness  Lax .

hearing before the Hearing Off icer,  pet i -

Pet i t ioner ,  s idney  Korn ,  4032 Meadow Lane,  seaford ,  New york ,  f i l ed

pet i t ions for redeterminat ion of def ic iencies or for refund of unincorporated

business tax under Art ic le 23 of the Tax Law for the years 1968 through 1972

(F i le  Nos.  00260 and 13795) .

A  fo rmal  hear ing  was he ld  be fore  Har ry  Iss le r ,  Hear ing  Of f i cer ,  a t  the

off ices of the State Tax Commission, Two World Trade Center,  New York, New

York ,  on  December  12 ,  1977 a t  10 :30  A.M.  Pet i t ioner  appeared by  Ber t rand D.

Leopold, Publ ic Accountant.  The Income Tax Bureau appeared by Peter Crotty,

Esq.  (AL iza  Schwadron,  Esq.  ,  o f  counse l ) .

ISSUES

I .  Whether  the  bus iness  ac t iv i t ies  o f  pe t i t ioner ,  S idney  Korn ,  as  a

sales representat ive during 1968 through 1972 const i tuted the carrying on of

an  un incorpora ted  bus iness .

IV. l {hether the Income Tax Bureau properly asserted penalt ies against

pe t i t ioner  pursuant  to  Sec t ions  685(a) (1 )  and (a ) (2 )  o f  the  Tax  Law fo r  tax
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years 197L and 1972.

FINDINGS OF FACT

1. Pet i t ioner,  Sidney Korn, t imely f i led New York State income tax

returns for the years 1968 through 1972. He did not f i le unincorporated

buiness Lax returns for said years.

2. 0n November 26, 7973, a Not ice of Def ic iency was issued for tax years

1968r 1969 and 1970 based on a Statement of Audit  Changes imposing unincorporated

bus iness  tax  in  the  amount  o f  $2 ,356.16 ,  p lus  $519.66  in  in te res t ,  fo r  a  to ta l

due o f  $2 ,875.82 .  0n  January  26 ,  L976,  a  separa te  Not ice  o f  Def ic iency  was

issued on for tax years 1971 and 1972 based on a Statement of Audit  Changes

imposing unincorporated business tax in the amount of $1r157.77, plus penalty

o f  $ 4 9 7 . 5 1 ,  p l u s  i n t e r e s t  o f  $ 2 5 3 . 7 8 ,  f o r  a  t o r a l  d u e  o f  $ 1 , 9 0 9 . 0 6 .

3. Pet i t ioner,  Sidney Korn, was a sales representat ive for Dofan Handbag

Conpany, Inc. ("Dofan"),  which manufactured ladiesn handbags. He was compensated

for his sales on a str ict  commission basis.  He had no discret ion regarding

the acceptance of orders, reject ions, returns, credits and disputes with

cusLomers .

4. Pet. i t ioner stated that pursuanl to a verbal agreement and understanding,

he was obl igated to spend B0 percent to 90 percent of his t ime on the business

of  Dofan .

5. During the audit  per iods, pet i t ioner worked from t ime to t ime for s ix

other manufacturers as their  sales representat ive. I lowever,  he stated that he

utas required to,  and did receive the approval of  his pr incipal Dofan. He

advised each of the other companies whose merchandise he handled of the existence

of his other l ines and of the amount of t ime that he was to work for Dofan.

6. Pet i t ioner wa6 not perni t ted to have an off ice, other than the off ice

of Dofan. However,  he used a room at his house as an off ice in which he
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maintained a desk, f i le cabinet and typewri ter and in which he would maintain

his own records, pr imari ly relat ing to expenses and sales. He did not.  hire

any  ass is tan ts .  H is  sa les  te r r i to ry  was spec i f ied  by  Dofan .

7. None of the companies deducted payrol l  taxes or Social  Securi ty taxes

from the commissions paid to him. During the audit  per iods, pet i t ioner made

payments to a Keogh plan as a "sel f-employed individual".

8.  0n his personal return, pet i t ioner claimed chari table contr ibut ions

o f  $ 7 2 0 . 0 0  i n  1 9 6 8 ,  9 6 6 5 . 0 0  i n  t g 6 g ,  9 6 4 0 . 0 0  i n  1 9 7 0 ,  9 6 2 0 . 0 0  i n  1 9 7 1  a n d

$ 4 4 0 . 0 0  i n  7 9 7 2 .

9. Pet i t ioner contended that.  s ince no unincorporated business tax returns

I ' iere f i led, he therefore, in effect,  omit ted more than 25 percent of his

business income and the burden of proof rests on the State Tax Commission.

CONCIUSIONS OF LAI^i

A. That pet iLioner,  Sidney Korn, did not present suff ic ient evidence in

accordance with Sect ions 722 and 6S9(e) of the Tax law Lo clear ly show that

his pr incipals exercised that degree of conLrol  and supervision over the

manner of his work performance so that he may be deemed an employee of the

companies and not an independent cont.ractor l  therefore, pet i t ioner is not

considered to be an employee during the subject years in accordance with

Sect ion  703(b)  o f  the  Tax  law.

B.  That  pe t i t ioner 's  sa les  ac t iv i t ies  dur ing  the  years  1968 th rough 1972

const i tuted the carrying on of an unincorporated business, in accordance with

Sect ion  703(a)  o f  the  Tax  Law.

C.  That  accord ing  to  Sec t ion  689(e)  o f  the  Tax  Law,  the  burden o f  p roo f

sha l l  be  on  pe t i t ioner ,  except  fo r  cer ta in  ins tances .  Omiss ion  o f  income is

not one of the instances that would place the burden of proof on the State Tax

Corunission.
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D. That pet i t ioner,  Sidney Korn, fai led to show that his fai lure to f i le

unincorporated business tax returns for I97l  and Lg72 was due Lo reasonable

cause l  there fore ,  the  pena l t ies  assessed pursuant  Lo  Sec t ions  685(a) (1 )  and

(a) (2 )  o f  the  Tax  law are  susLa ined.

E. That pet i t ioner,  Sidney Korn, is al lowed a deduct ion for chari table

contr ibut ions in computing his unincorporated business taxable income, as

descr ibed in  Sec t ion  706( f )  o t  the  Tax  law.

F- That t 'he amounL of contr ibut ions made to a sel f-employed ret i rement

plan is treated as a deduct ion from gross income in computing personal adjusted

gross  income ICode Sec.  62(7) ) .  There fore ,  pe t i t ioner ,  S idney  Korn ,  i s  no t

al lowed a deduct ion for contr ibut ions to a sel f-employed ret i rement.  plan in

computing unincorporated business taxable income_

G. That the pet i t ion of Sidney Korn is granted to the extent of Conclusion

of  LawrrEr r ,  above.  The Aud i t  D iv is ion  is  hereby  d i rec ted  to  mod i fy  accord ing ly

the not ices of def ic iency issued November 26, 1973 and January 26, 1916.

Except as so granted, the pet i t ion is in al l  other respects denied.

A1bany, New York

APR 4 te80
COMMISSION


