
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the pet i t ion

o f

Wil l iam Kingharn

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Unincorporated Business Tax

under Art ic le 23 of the Tax law

for the Years 7972 &, 1973.

AFFIDAVIT OF MAII,ING

State of New York

County of A1bany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

16th  day  o f  May,  1980,  he  served the  w i th in  no t ice  o f  Dec is ion  by  cer t i f ied  mai l

upon Wil l iam Kingham, the pet i t ioner in the within proceeding, by enclosing a

true copy thereof in a securel-y sealed postpaid wrapper addressed as fol lows:

Wil l iam Kingham
7607 Sta te  Rd.
Mt .  Mor r is ,  NY l -4510

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the pet i t ioner herein

and that the address seL forth on said wrapper is the last known address of the

pe t i t . i one r .

Sworn to before me th is

16 th  day  o f  May ,  1980 .

I,/



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter

I,JilIiam Kingham

the Pet i t iono f

o f

AFFIDAVIT OF MAILING

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Unincorporated Business Tax

under Art ic le 23 of Lhe Tax Law

for  the  Years  7972 & 1973.

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 1B years of age, and that on the

16th  day  o f  May,  1980,  he  served the  w i th in  no t ice  o f  Dec is ion  by  cer t i f ied  mai l

upon Howard Forsythe the representat ive of the pet i t ioner in the within

proceeding, by enclosi-ng a true copy thereof in a securely sealed postpaid

wrapper  addressed as  fo l lows:

Mr. Howard Forsythe
267 Wadsworth Ave.
Avon, Ny I44I4

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post off ice or off icial depository) under the exclusive care and custody of the
UniLed States Posta1 Service within the State of New York.

That deponent further says that the said addressee is the representative of

the petit ioner herein and that the address set forth on said wrapper is the last

Sworn to before me this

16 th  day  o f  May,  1980.



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY/  NEW YORK 12227

M a y  1 6 ,  1 9 8 0

I,r/i11iam Kingham
7607 Sta te  Rd.
R r .  4 0 8
Mt .  Mor r is ,  NY 14510

Dear  Mr .  K ingham:

P lease take  no t ice  o f  the  Dec is ion  o f  the  Sta te  Tax  Comniss ion  enc losed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) IZZ of the Tax law, any proceeding in court  to review
an adverse decision by the Stat.e Tax Commission can only be inst i tuted under
Art ic le 7B of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of  the State of New York, Albany County, within 4 months from
the da te  o f  th is  no t ice .

Inquir ies concerning the computation of tax due or refund al lowed in
accordance wi th  th is  dec is ion may be addressed to:

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel
A lbany ,  New York  12227
Phone # (518) 457-624A

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representa t ive
Howard Forsythe
267 Wadswor th  Ave.
Avon, NY 74414
Taxing Bureau's Representat ive



STATE OF NE\^i YORK

STATE TAX CON{ItrSSION

In the llatter of the PeLition

of

WILLIAM KINGHAM

for Redeterrnination of a Deficienqg or
for Refi:nd of Unincorporated Business
Ta< urder Article 23 of tLre Tax laru for
the Years 1972 and 1973.

DECISfON

Petitj-oner, William Kingham, 7607 State Road, Route 408, Mb. t{crris,

Nevs York 14510' filed a petition for redeternination of a deficienclz or for

refi:nd of rrninor5nrated busjness ta< under Article 23 of ttre Ta< Lar for ttre

years L972 ar.d. 1973 (File No. 24181).

A small claims hearing was held before Carl P. I{right, Hearing Officer,

at tlre offices of the StaLe Ta< @nrrrission, O:e tr4arine Mid.fand PLaza, Rochester,

Nevr York, on Augrust I4t 1979 at 10:45 A.M. petitioner, William Kingham,

appeared witlr tlrward Forsythre, PC. ltre Audit Division appeared $r Peter Crottlz,

Esq. (Paul A. Lefebvre, Ese., of counsel).

tr{hether the Income Tax Bureau properly deterrnined petitioner's unin-

cortrnrated business tax liability for tLre years L972 and 1973 as a result of a

field audit.

F]NDINGS OF FASI

1. Petitioner' William Kingham, tinely filed a New York State Incone Tac

Resident Return (fOrm If201) wittr his wife for 1972. Petitioner did not file

a New York State unincorporated Busj-ness Tax Return for said year. Fbr 1973,

petitioner' William Kingham, tinely filed a Nerar York State bmbined fncone Tax

Return (fOrm IT-208) and a Nerrrr York State lJnincrcrporated Business Ta< Return

(FOrm T:Tr202).
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2. Petitioner was a restanrrateur $liro did business under ttre nane of

"Avon Inn" at 55 East Mai.n Street, Avon, Nenu York.

3. On March 28, 1977, based on a field audit, ttre audit Division issued

notices of deficiencry agalnst petitioner, on wtr-iclr additional persornl jnccne

and urrincor5nrated busi:ress ta:<es were asserted for 1972 arfr, L973. These

deficiencies were based on tle Alrdit Divisionrs ey-anination of petitionerrs

books and reoords j-n acordance wittr estabtished audit procedures ard techniqles.

lltre Audit Division utilized ttre net worLtr netbod of reconstnrcting j-nccrne,

along withr a check analysis and a ost of living analysis.

4. At a pre-hearing conference held on July L3t 1978, petitionen presented

additional infornration which reduced the taxable inone previously deterrnined

on the notic.es of deficienqg for botlr personal incqre and rrninortrnrated busi-

ness taxes by $5,562.20 and $191894.84 for L972 ard 1973, respectively. Based

on the pre-hearing conference and proposed adjustrnents, petitioner witlrdret^l his

petition for redetermination of a deficienqg for the personal inccne tax 5:ortion

of the case. For the uninorSnrated business tax trnrtion of tJ:e case, peti-

tioner contended that the renaining trroplained addj-tional jncqre found durjng

the audit cane frcrn nonlcusjness sources, and thereforer w€ls not sr:bject to

unincorSnrated business tax.

5. Petitiorrer furtlrer contended he rrircrked seven days a week at his

restan-lrant, and tLrerefore, his living expenses were lour and he was able to

acctrnulate cash on hand.

6. Petitioner did not submj-t arry additional docr.urentaqr widence regarding

add.itional sources of inccne.

CONCLUSIONS OF IAI/fl

A. That petitioner failed to sustain ttre burden of proof required, in

accordance wittr the meaning and jntent of section 689 (e) of the Ta>r Iar^/, to
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shq^r ttr,at he did, in fact, have other sources of funds available from nonbusiness

sources, and ttrerefore, such fi:nds were not sr:bject to r:nincrcrporated business

tax.

B. Ihat petitioner did not sustain tlre burden of proof required, within

the meaning and intent of section 689 (e) of ttre Tax Law, to slpw that the audit

method used by the Aud:lt oivision was inacsurate and,/or inoorrect for 1972 and

1973.

C. That ttre petition of William Kingham is granted to tLre extent of

reducjng the rinreported j-nore for r.mincrcr;nrated business tax purposes to the

anor:nt deterrnined at the prehearing conference. Eor L972, ttre r:ninoorlnrated

busj-ness taxable inmne is reduced from $81633.38 TO $41138.62, atfr. for 1973

frcrn $29r6L9.69 to $11,042.66. The Audit Division is hereby djrected to npdify

accordingly the Notice of Deficienqg issued March 28, L977; that ttre nodified

tar due shall be, togettrer with such additional interest and penalties as may

be lawfully owing. Except as so grarrted, the petition j-s in aII otter respects

denied.

DATED: Albany, Ner^r York

MAy 1 6 t9B0


