
STATE OF NEII YORK
STATE TAX COMMISSION

In

Evan S.

the Matter of the Pet i t ion

o f

Jackson

AI'FIDAVIT OF MAILING
for Redeterminat ion of a

of a Deterninat ion or a

Unincorporated Business

under Article 23 of Lhe

or a Revision

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

25th day of Apri l ,  1980, he served the within not ice of Decision by cert i f ied

mai l  upon Evan S. Jackson, the pet i t ioner in the within proceeding, by enclosing

a true copy thereof in a securely sealed postpaid vrrapper addressed as fol lows:

Evan S. Jackson
2226 Canyon Dr .
Arcad ia ,  CA

and by deposit ing same enclosed in a postpaid properly addressed wrapper

(post of f ice or off ic ial  depository) under the exclusive care and custody

United States Postal  Service within the State of New york.

That deponent further says that the said addressee is Lhe pet i t ioner

and that the address set forth on said wrapper is the last known address

pet i t ioner .

Sworn to before me this

25 th  day  o f  Apr i l ,  1980.
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STATE OF NEW YORK
STATE TAX COMMISSION

fn the Matter

Evan S. Jackson

the Pet i t ion

AFFIDAVIT OF }'AIIING
for Redeterminat ion of a Def ic iency or a Revision

of a Determination or a Refund of

Unincorporated Busi_ness Tax

under Article 23 of the Tax Law

f o r  t h e  Y e a r s  1 9 7 0 .  1 9 7 1  &  t g 7 L .

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an enployee
of the Department of Taxat ion and Finance, over 18 years of age, and that on the
25th day of Apri l ,  1980, he served the within not ice of Decision by cert i f ied
mail upon Tullio Bruno the representative of the petitioner in the within
proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper addressed as fol lows:

Mr. Tul_lio Bruno
938 Port Washington Blv.
Port Washington, Ny

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of the

united states Postal  service within the state of New york.

That deponent further says that the said addressee is the representative of

the pet i t ioner herein and that the address set forth on said wrapper is the last

known address of the representat ive of the pet i t ioner.

Sworn to before ne this

25 th  day  o f  Apr i l ,  1980.
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o f



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

Apr i l  25 ,  1980

Evan S. Jackson
2226 Canyon Dr.
Arcad ia ,  CA

Dear Mr. Jackson:

Please take not ice of the Decision of the State Tax Comnission enclosed
herewith.

You have nohr exhausted your right of review at the adrninistrative level.
Pursuant to sect ion(s) 722 of the Tax Law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi t  Pract ice Laws and Rules, and must be comnenced in the
Supreme Court of the State of New York, Albany County, within 4 nonths from
the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance w i th  th is  dec is ion  may be  addressed to :

NYS Dept .  Taxat ion  and F inance
Deputy  Commiss ioner  and Counse l
A lbany ,  New York  12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
Tullio Bruno
938 Port  Washington BIv.
Port  Washington, NY
Taxing Bureau's Representat ive



SMIE OF NET{ YORK

STFfTE TAX COMMISSIOI\I

In the }latter of ttte Petition

of

E\AN S. JACKSODi

for Redetermination of a Deficiency or
for Refirnd of lJninaortrnrated Business

the Years L970t 1971 arxl 1972.

DECISION]

Petitioner, Evan S. JacJcson, 2226 Carrlon Drive, Arcadia, California,

filed a petition for redetermination of a deficiency or for refi.rrd of unjn-

cor;nrated business tax trrler Article 23 of tlre Tar< I-arr for the years 1970

through 1972 (File lb. I1I50).

A forrnal hearing was held before Wilil.am J. Dean, Hearing Officen, at

ttre offices of ttre State Ta:r @nruission, T\r,ro Vtlbrld Ttade Center, Irtrernr York,

Ner,'r York' on Septer0cer 26, L977 aE 3:50 P.M, Petitioner appeared by Ttrllio

Bruno, CPA. Ihe Audit Division appeared b1z peter Croter, Esq. (Indn IE\ry,

Esq., of counsel).

rssuEs

I. Vlhether petitionerts activities as a horse trainer dr:ri:rg L970, L97L

arfr' L972 aonstituted the carrying on of a profession ard, thus, were ecenqt,

fnon uninorporatecl business tax.

II. Vlhether petitioner rnay allocate earned incqne to sources wittri.n ard

without Nev,r york State for r:ni_norporated brrsiness tax prrSnses.

III. Whether penalties inposed against petitionen pursr.rant to sections

685 (a) (1) ard 685 (a) (2) of ttre Ta:< r.aw, for failing to file uninooryorated

business ta< returns and pay unincortrnrated busjness tax for 1970 through

L972, were proper.
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FINDINGS OF FACT

1. Petitiorrer, Evan S. Jackson, filed l{enal York State personal i.rlqne

tar retnrns for 1970, 1971 and L972. 1ltre.1970 ard 1971 personal inffire ta:<

retlrrns r,'rere not filed timely, wtriJe ttre 1972 retrrrn was filed tinely uruler an

extension. Petitionen did not file wrincorSnrated business ta:r returns for

said. years.

2. Ttre Incorne Tax Erreau oontended that petitionerrs acLivities on-

stj-tutcd ttre earry-ing on of an uninorSnrated br.rsjness, ard that ttre inqre

derived ttrerefrcnr was subject to uninooryorated business ta<. Gr October 27,

L975, it issued a t{otice of Deficiency against petitioner fox L970, 1971 ard

1972, asserting r:nincorporated business ta:< of $3r390.r9, plrrs penalty of

$1,367.51 (pursuarrt to sestions 685(a) (1) and 685(a) (2) of ttre Ta< Lil^r) ard

interest ot $7L2.20.

3. Petitioner is a horse trajaer. After senring five years as an

apprentice, he hcame an assistant trainer and ttren a trainer. He ha.s trained

valuable horses, scrne of wtrich were sold for 9300,000.00 to g4oorooo.oo.

fhese horses have r,ron inportant races in Nevv York ard in California. Petitionen

is also an auttprity on horse breeding.

4. Petitioner is a msnber of ttre Arerican Training A.ssociation ard of

ttte Nevtr York Racing Associationr and is also a mernhr of similar organizations

in california. He is licensed as a trai-ner in ltq,rr york state.

5. Petitioner receives fees frcnr ouners for training their horses, arxl

he shares in the purses when the horses wjn.

6. Petitjoner did not go beyoni trigh sctrool, nor was he trained as a

veteninarian.

7. Petitioner contended. tlrat his horsetraining activities were carried

on bottt in Nerar York State and in California. He also ontended that an estimated
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75 percerrt of gnoss receipbs were attributable to N*r York State souroes, that

total wages Snid were I00 percent attributtble to Nerur York State sources ard

tttat total rerrtal palznents were 100 percent attributable to Californja. Ile

furtlrcr contended that using tlre threefactor allocation fornnrla prorrided for

by section 707(c) of ttre Tax Iaw, 58.33 percerrt of his business irradre \dculd

be attrjjcutable to Ne\^r York State sour€s for eactr year at isstre. lilr reoords

or othen docwrentation were suhmitted to supporb these ontentions.

@\iGusrctfs oF IAlf

A. That horse training is not a profession wittrin the neaning of section

703 (c) of the Ta>r Law. Ttre Ner'r York @urb of Appeals has stated ln lrhtter of

Koner v. Procaccino, 39 N.Y.2d.258t ttre following:

the guiding principle was set forth in peoplg
ex reI. Ttourcr v. State Tar< @nruission (282 N.y.

s
of a profession are frrlfilled for ttre pur;nses
of the ecerption statrrter wtren it is stphnr that
I ttre senrice rendered. . .requires J<ncruledge of
an advanced tlpe in a given field of science
or learning gained by a prolonged oourse of
specialized instruction ard study.'

Tkrerefore' petitionen's activities constituted ttre carlzing on of an

uninoorporated business, and ttre incqre derived ttrerefron is subject to unin-

ocr5nratsd. busj-ness tax for L970, 1971 and L972.

B. That although Sntitioner rnay have carried on business wittrin ard

without Nelrr York State, he has failed to sustain ttre requisite lrrrden of proof

established by sections 722 atf, 699 (e) of ttre Ta< Lavr, to stnv that he had a

regular place of br:siness outside Nerr York State; ttrerefore, all business

inqne is allocable to New Vork State, pursr:ant tO section 707 Ca) of ttre Tar<

La[^t.
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C. Ihat ttre penalties inposed pr"rsr:ant to sections 722 ar:d., 685 (a) (1)

ard 685 Ca) (2) of ttre Tar< Lar,tr were properly 5nposed; ttrerefore, said penalties

are sustained.

D. Ihat the petition of EVan S. Jackson is denied and ttre libtice of

oeficienql iszued on @tober 27, l-975 is sustained, togettrer with suctr addi-

tional penalty and interest as rnEry be lavrEully onring.

DAf,EDI Albany, Nerur York Tzu( CCIVO,IISSTON

APR 2 5 1980
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