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STATE OF NEW YORK
STATE TAX COUMISSION

In the Matter of the petition

o f

J .  C .  Brad ford  & Co.

for Redeterminat ion of a Def ic iency or a Revision

of a Determination or a Refund of

Unincorporated Business Tax

under Article 23 of the Tax Law

for the Years 7964 - 7970.

AITIDAVIT OF I-IAILING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxation and Finance, over 18 years of age, and that on the

16th day of May, 1980, he served the within not ice of Decision by cert i f ied nai l

upon J. C. Bradford & Co.,  the pet i t ioner in the within proceeding, by enclosing

a true copy thereof in a securely sealed postpaid wrapper addressed as fol lows:

J .  C .  B r a d f o r d  &  C o .
170 Fourth Ave. N.
Nashvi l le,  TN 372L9

and by deposit ing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

United States Postal  Service within the State

That deponent further says that the said

and that the address set forth on said wrapper

pet i t ioner.

Sworn to before me this

16 th  day  o f  May,  1980.

properly addressed wrapper in a

exclusive care and custody of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the



STATE OF NEW YORK
STATE TAX COMI{ISSION

In the Matter of the petition

o f

J .  C .  Brad ford  & Co.

for Redeterminat ion of a Def ic iency or a Revision

of a Determination or a Refund of

Unincorporated Business Tax

under Article 23 of the Tax Law

for the Years 1964 - 1970.

AFTIDAVIT OF }TAITING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxation and Finance, over 18 years of age, and that on the

1'5th day of May, 1980, he served the within not ice of Decision by cert i f ied mai l
upon Eugene Chester & Peter K. Lathrop the representative of the petitioner in

the within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid vrrapper addressed as fol lows:

Sirs Eugene Chester & peter K. Lathrop
Everett, Johnson & Breckinridge
200 Exchange Pl .
New York, NY

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service within the State of New york.

That deponent further says that the said addressee is the representative of

lhe pet i t ioner herein and that the address seL forth on said wrapper is the last

known address of the representat ive of the pet i t ioner.

Sworn to before me this

16 th  day  o f  May,  1980.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

May 16,  1980

J .  C .  B r a d f o r d  &  C o .
170 Fourth Ave. N.
Nashvi l le,  TN 37279

Gentlenen:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant t.o section(s) 722 of the Tax Law, any proceeding in court to review
an adverse decision by the State Tax Comnission can only be instituted under
Article 78 of the Civil Practice traws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

fnquiries concerning the conputation of tax due or refund allowed in
accordance with this decision may be addressed to:

NYS Dept .  Taxat ion  and F inance
Deputy  Commiss ioner  and Counse l
A l b a n y ,  N e w  Y o r k  1 2 2 2 7
Phone # (518) 457-6240

Very truly yours,

STATE TAX COUMISSION

Peti t ioner '  s Representat ive
Eugene Chester & Peter K. Lathrop
Everett ,  Johnson & Breckinr idge
200 Exchange Pl.
New York, NY
Taxing Bureau' s Representat ive



STAIE OF NE[^i YORK

STATE TAX C0MMISSICN

In tlre l4atter of tkre Petition

of

J. C. BRADFORD & @.

for Redetermination of a Deficiency or
for Refund of Unincorgnrated hrsiness
Ta< uniier Article 23 of the Tax Iaw for
ttle Years 1964 though L970.

DECISICN

J. C. Bradford & Oo. , I70 Fourth Avenue lrlorth, Nashvi[e, Tennessee

372L9, filed a gntition for redetermina'bion of a deficiency or for refirrxl of

nnincorSnratd business ta< under Article 23 of the Tax Lahr for the years 1964

through 1970.

A forrnal hearing was held before Nigel G. htright, Hearjng Officer, at

the offices of tlre Sta@ Tax @nrnissionr Thlo l6rld Itade Center, New York,

Ner,r York, on April 28, L976 at 9:15 a.U. Petitiorrer atrpeared by EVerett,

Johnson & Breckjnridge, Esqs., (,Eugene Ctesten and Peter K. Iathrop, Esqs., of

oor:nsel). Itre Ardit Division aSpeared b1r Peter Crotty, Esq. (Solqron Sies,

Esq., of cor"rrsel) .

A decision affirming ttre deficiency was issr.rcd by the State Tar @runission

on Februarlz L, L977 but was annulled bV the Suprene Court, Appellate Division,

fhird Departrnent, vihich rernitted ttre rnatter to ttre State Til. @mdssion for

further prcceedi:rgs not inaonsistent wittr its opilion.

ISSUES

I. Whetjrcr petitioner, an underwriter and dealer in secrrrities, propenly

allocated primaqr or underrr'rriting profits, vrtrere petitioner, as a rrrelrber of an

undenarriting slmdicate, entered into a adffrdtment, for ttre purctrase of secr:rities

of an issuing oorporation or bords of a nn-rricipafi*;



II. Whether petitioner can allocate ttre excess of its r.ninoryorated

business gross inone orrcr its r:ninorSnrated business deductjons based on the

three factor fonrula.

III. Whettrer petitioner properly allocated qnnissions earned fron tlre

o<ecution of stock pr:rchase or sale orders on ttre Nen^r York and Anerican Stock

Erchanges' where suctr ordens originated jn petitioner's offices outside

Nenr York.

rV. Whether d.jrect elpenses clained wene attritxrtable to business carried

on in New York State and l*retlrer irdjrect e>qErlses r,vere prqperly allocat€d to

New York State.

F]NDIT{GS OF'FACT

1. Petitioner, J. C. Bradford & @., filed Neur York State partnership

returns and uninoorSnrated business inqre ta:< retrrrns for L954 ttrrough Lg7O.

Petitioner o<esuted a "@nsent Fixing Period of Limitation qnn Assessnent of

Unincorporated Busjness Taxes" to October 3L, L972. 01 October L2, Lg72, +)1e

Incqne Tax EJreau issued a t{otice of oeficiency against petitioner for unin-

cortrnrated hrsiness taces for 1964 tlrough 1970 in ttre arount of g18gr48O.OO,

plus interest of $381986.42, for a total of 9227,466.42.

2. Petitioner was a limited partnerstrip onsisting of approx5mately

fifteen general partners and one linLited partner wittr its princi5nl office

located in Nashville, Tennessee and bnanctr offices located i:r lefiphi"s, Itn:nrilleT

KingsSnrt, Johnson dty, Jackson, C1arkwille ard Chattarpoga, all jn Trennessee;

Spartanh:rg anl C,reerrville, Souttr Carolina; Clevelard ard Colrrnblts, Ohio;

Birmingham, Alabarna; Fbrt rauderdale and Jacksonville, Florida (bottr closed in

1968); ttrree branctr offices located jn Atlarrta and one jn Dalton, all in

C'eorgia; Boston, l"lassactrusetts; @h-unbus, grlftrnrt, Jackson ard l\bridian, all

in Mississippi; Greensboro, I.Iorth Carolina and Nerr york Cit1z, litrelt,rr york. peti-

tioner was engaged in btsiness as a stock broker, dealer and r,rrdennriten of

secrrrities.
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3. Petitioner, during ttre years in issue, was and still is a mgr0cer of

the Neur York Stock S<ctrange, ttre Anrerican Stock S<clnrqe and other securiQr

ard ccnmcditlz exchanges. One of petitjoner's genenal partners spend.s all of

his tine as a floor broker executjng the firmf s Nel,r York Stock D<clrange orders.

Petitioner does not have a floor parEner on the Anerican Stock E<drange brt

retaj-ns arpttrer fiJm to e)<ecute its onders on'that occtrange.

4. Petitioner's busjness includes the grrctrase ard sale, as agent for

its custoners, of securities listed on the various e<ctrarrges including ttre

Nevs York Stock E<ctrange arll the Anerican Stock B<charrge. In addition, petitionen

acts as agent or princiSnl in oolurection with tlre purchase and sale by its

custorlErs of "over-the-oor:nter" or unlistd securities, mrtual funds, nunicipal

bonds, jndustrial revenue bords ard qnrpdities.

5. Drring ttre years in issue, J. c. Bradford & 6. participated in

pulclic r:rdenvritings of oorporate stocks arxl bonds, nn:nici5n1 borxts arul irdustrial

revenue bonds. The partnenship also originated and nranaged its or,rn urdervrriLings

ard slmdicated the issues to ottrer undenrriters ard selling grorp participants.

6. llany orSnrate r:nderwritings were nranaged $r an undenrrriter or

urdenrritens located in Nenrv york Ciez. Ib keep abreast of derrelogrnents wittr

respect to underwriting, one of petitioner's parlners was assigned to the

Nqrr York office. His duties were to attend price neetj:,rgs, to sigrn underrrriting

agreelnents ard to keep the firm's princiSnl office inforned of arry derrelotrnents

related to tlre underrr,riting.

7. Petitioner also particignted in unden,rritings outside ttre State of

Ns^r York. In tlrose instances wtrere petitioner was the nranaging r:rderrrriter,

the slmdication would be hanlled by ttre Nashville office and ttre New york

branctr office was not inrrcIved.



8. Dring the years in issue, petitioner was a nrsnber of r.rdenr'rriting

slmdicates wtrere the nranager was located within ttre State of Ns,t York. The

urderviriting agreenents entered into by such nernbers of the slmdicate were

retained by the r:nderrrrriting rnanagers. Such rrrdenvriting agreenents !{ere

atrproved bV the principal office and signed by a partner assigned to the

Nerv York branctr office for ttrat purpose, or scrre ottrer partner irr the pnincipal

office, and ttren retrrrned to ttre nranaging urdernriter or urdenriters in

Nen^l York.

9. Ihe undenrritirq agresrents vrere entened jnto for tlre purtrnse of

facilitating tlre sale to ttre public of secr.rrities issued b1r an issu5ng orSnration.

These agreernents were subject to tlre regulations of ttre Securities ard S<ctrange

Oonrnission. Ttre diffenence jn price betr^/een that at which ttre strares were

issued and tlre price at which they were to be offered to ttre grblic r^ras called

the sSread. A certain 5nrtion of tlre spread was to be returned to the nranagirg

undervnciter or undenrriters as ttreir urxlenarriting fee. Arpther trnrtion was

retained by tkte urdenrriter as his rrnderrarriting profit, as oonpensation for

being part of the urdenrriting sladicate. lltre balance of ttre spread, nanely

ttrc secondaqr profits, were retained by ttre sellers of the stock to the prlclic,

whether ttrey were sold to ttre public by r.mdenr,riters ttrrough ttreir branch

offices or by a selling group of wtrich the trden^riter may or malr nct have

been a part, or by arry dealen invited by the nranaging urdesrrrriter who had sold

the strares of stock. The r:rdenvriti:rg agreement prcvided for a onniurent by

each undennrriter to pr:rclrase a certairr anpr.rrt of ttre issued securities. Ttre

undenarriting agreenrent also provided that a certain trnrtion of the securities

to which the urrderrarriting renrber qnnitted himself be resenred $ nranagerent

to be sold to nrenrbers of a selling group raltro were not parties to ttre urderrrriting

agresrent. fhese rnernbers were invited by the underrarriting rnanager to participat-e.

- 4 -
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Each nrember of the unden^riting slmdicate entered into a legal qnr[Urent to

pr:rctrase issued strares. In certain instarrces, tlre undenriten also requested

to beocne a mqnber of ttre selling groLlp wtrenerzen a fi€nilcer urden,rriter for:rd

itself in a position to be able to sell rnrre than ttre shares allotted to it.

In that etrent, wittr respect to ttre strares sold only as a nerben of ttre selling

gtoltpr ttrc dealerr s @n@ssion was allonred. lltre advarrtage of bejng an urderwriter

rather than a msnber of ttre selling $oup lies in ttre fact ttrat an r.udenrriter,

by selling directly to ttre pr.rblic, received rot only ttre seordaq' profits

which were made by the dealer but ttre prinraq' urdervriting pnofit-s as welt.

10. Petitioner ma:i:rtairled its books ard reoords at its principal office

in uasfrviller Tlennessee. fhe partnerstripts inone prodrrcjng departsrents

included ttre Prjlcipal Office Sales, Bnanch Office Sales, Institutional, the

Ttading Departrnerrts, the @rgnrate tXrderwritjng Department and ttre ltunicipal

Departrnent. Ttading Departments were rnaintained i:: Nashville and lErphis,

Irennessee arrl Atlanta' Ceorgia. Until I968t tlrere lrias a Irading Depat:fient

rnaintained at the Nen'r York CiQr branch office. Ttre Artninistration ard Senrice

Departrnents, located in ttre principal office, include the ArcounLing Departnerrt,

the Oonpliance Department, tte Researctr DepartrrEnt and ttre Qnrations Depafr-

nent. The @enations Department onsisted of the follovd:rgr departments:

Personnel ard Office Senrices Department, Ir:ternal Auditor Dividend Department,

I,Iargin Oepartment, BrolcerrzDealer's Caskrier's Departrrent, Institutional DeparE-

nEnt, Sys@n ard Colnrunications Department and New York Operations Department.

the Slzsterns ard Aqnrn:nications Departnent, located in the principal offioe,

included ttre l4ail ard Duplication Oepartment, tlre Wire ard ffder Detrnrtrnent,

the Purchase and SaIe Departmen't and ttre Data Prooessing Department. The Wire

ard Order fpartment, was @rulected bV teleQpe to eactr of tlre firm's bnaratr

offices ard to ttre flmrs of ttre Nerw York and Arnerican Stock S<ctranges.



11. lltre Nerar York Operations Departrrent located i:: ttre Nerr York CiQr

branch office was restrDrlsible for verifying ttre partnerstrip's transacEions on

ttrc Nevir York and Anerican Stock B<ctranges. In addition, it rnaintained reaords

of floor brokerage aqnnissions dr:e to or frcrn otlrer brokers, ard received ard

delivered secr:rities due to or fran otlrer brokers.

L2. Petitionerrs bnarrch office in New York Cier was rrrder ttre nranagenent

of a residerrt partrrer. Its registered representatives bought arul sold secr:rities

for cu.stsrers of the firm. The Ne[^r york office, as well as ttre ottren bnanch

offices, majntained a "blotteril record of ttre transasbions wittrin that particular

branclr office. ReSnrts of execution were sinnrltaneously sent to lilashville

through the Wire and Onder Departsrent. lttre transaction r,\,orild ttren be entered

into the conputens maintained. in Ctricago, Illirnis. Orders to buy and sell

over-theounter securities originating in the t$e\^r York office rarcne credited

to that office.

13. Petitioner allocated its total incqne frqn brrsiness on ttre basis of

the three factor fornnrla as prcvided for in secb,ion 707 (c') of ttre Ta>< Iaw.

14. Petitioner estirnated that prinraqr urulervrriting profits attributable

to Nevv York sources (where ttre nranaging undectriter was located in tteinr York

ard distriJcution of urderrarritten securities takes place in lrler^r York) represented

27 percent of its cortrnrate trading inaqne. Said pencentage was based on

figures sutrnitted b1'petitionen ard was deterrnined by dividing g:pss oorporate

inccrne by the primry profit less ttre prinrary pnofit already included in

Nenrir York sales. The auditor accepted such estimates in @rtrDrate

prirnaqz urdervrriting profits attrijcutable to tiler,v York sources. the prirnaqr

profit on undenrritings where tbre nranager was located outside l{err York wa.s rpt

considered inocne attributable to Nsv york sources.
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15. Petitioner did not altocate to New York sources over-tlre@wter

trades oonsr.urunated or e>requted in New York. It estirnated suctr trades to be 20

pencerrt of its total oqnnissions frcnr unlisted securities. lthe arditor

etroneously allocated 100 percent of suctr oonnissions instead of 50 percent

tlereof, or l0 percerrt of tlre total aornnissions on over-tlreounter tmdes.

16. A.ssessrcnts of additional inore for ttre years in issue inclded

incqne originating in the petitioner's Neff York office urder the heading

"frad'ing4tter". Fror ttre year 1966, the ar:ditor enconeously included under

ttre aforsnentioned heading a profit in ttre anpunt of $1191382.00, instead of a

loss in that annunt.

L7. Petilioner, on its partnestrip returns for ttre !€ars in issr:e,

allocated oqnnissions in a nranner consistent with 20 NYCRR 207.5(c) (f) ard (2) .

Said regulation, substantially the sane as 20 l[yCRR 287.L Question 82-a (section

287.L had been pronulgated urder article 164, of the T4>< LaT^r), was not in

effect dr:rjng ttre years at issue. Ilcuier/er, bottr regulations provided as

follo[^ls:

"a. If tkre order received at ttre t\trerrir York State placre of
business for scecution on a Nenr York State e>rchange
originates at a bona fide established office of ttre
bnoker located outside ttre Sta@, 40 percent of tJle
ccrnnission jn ttre case of stocks ard 50 percent of ttre
ccnrnlssion in ttre case of bords and oqnnrdities shall
shalI be allocated to ttre State of Ner,,r York ard included
in gross inoone attributable to Nerr York State.

b. If ttre order origjnates at, ttre Nenrir york State phae
of business ard is trasrftted to a bona fide
establistpd office of ttre bno]<er for e><ecution on
an o.change located in another State, 60 percent of
the ccrnn:ission irn ttre case of stocl<s ard 50 percent
of tkre qnnission in the case of bords ard onnrdities
shall be allocated to ttre State of l{err,r york ard
included in gross inoqne attributable to t{errir york
State.'l
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Petitioner, subsequent to ttre decision of the 4pellate Division,

sutn[tted evidence as to the ocrmrission rates rdrich were ctrarged for the years

in issue ard also submitted a raorksheet sls^,ing the revised anpunts for oqnruission

incqne. Said rates were atrplicable to bottr listed and qnlisted (oven-tfe

counter) securities.

18. the "Schedule B" attached to ttre likrtice of Deficiency included

direct ard indjrect expenses attrjlcutable to the Nenr york office. Ttre direct.

etpenses i.ncluded all of ttre acbr:al oq)enses incr:rred by the }ibur York office

including salaries, rent, til<es, depreciation, wires, tickets, floor bnokerage,

other brokerage, clearance ctrarges ard rmintenance ctrarges. A11 of ttrese

e)penses were reflected on tlre books of the partnerstrip.

The indirect orpenses were allocated on ttre basis of a pencentage of

total Nerur York inone divided by total inore of tlre Snrtnerstrip. lltre perertage

of such indirect, e>penses anu:nted to 18.562 percent for L964i 15.775 percent

for 1965; 12.727 percent for L966i 17.155 percent for L967i 18.329 peroent for

1968; L7.o2g percent for t96b arxl rg.483 percent for 1920.

19. Tlre worksteet subrnitted by petitioner (Finding of Fact ,'L7',, sgpgs)

also strowed that net operating losses were incurred for 1965, 196G and 1969 as

a result of adjusting the arpunt of l$er'r York onmission jxodne. petitioner,

in arpttrer sctrcdule, shorued a carryover of ttre 1965 ard 1966 losses to 1967

ard 1968, respectively. Said losses were nct allorared to be caried back since

the partners dtrring such years did not have a proportionate interest or interests,

anounting to at least 80 percent of all suctr jnterests, in ttre r.rrinortrnrated

business gloss incqne and uninmrSnrated business deductions of J. c. Bradford

& co. (sesbion 706(21(b) of tlre Ta>< r-a\^r) . Ttre net operating loss incr-rrred for

1969 was canied back to 1969 and was fully absorbed.
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@{CLUSIONS OF LAW

A. That the Aldit Division is dirested to reonpute ttre uninorporatecl

business tar due for 1966 because of ttre audit arrcr set forth in Finding of

Fact tt16".

B. fhat the allocation of prinrary r:nderrarriting profits based on the

location of ttre ilnnagjrrg rnderwriter ard ttre location at vrtrictr the rnderwriting

activity is nnnaged is erroneous (Matter of J. C. Bradford & 6. v. State Ta:<

@nnission, 62 ADzd. 69 | 403 \TvS2d 813) . Ttre Audit Division is hereby directed

to corpte the primarl'undenrrriting profits ard ttre seondarlr prcfits usi:rg

the netlpd set forth jn the cu:::rent regulations t2o }iMCRR 207.9(d) (1) (2) (3)

ard 20 Ny(RR 207.s(e) (t) (2) (3) I .

C. n:at the use of the "direct acoturting" nethod in determining the

excess of r:ninoortrnrated business g[pss incore over uninoortrnrated business

deductions is proper arxl is the prefened nethocl (piper, Jaffray arul ltrFr,ood v.

qt,ate Ta>< @rgruisslo[l, 42 PD2d 381, 348 rIYS2d 242); that ttre use of the three

factor formrla, as provided for in section 707 Lc) of tlre Tax Iaw, to a[ocate

net business inoqre or loss of petitioner, is urnr,ra:rarrted wtrerr ttre trnrtion

allocable to ttris State can be determined frqn ttre books and reords of ttre

business.

D. That altttough the use of, tlre percentage allocation of qnnissions to

Nsrv York is expressly authorized fu ttre State Til( @nrdssion in its regru-

lations [20 NycRR 207.5(c) (1) arxl (2) afli 20 ]wcRR 2g7.Ll, said regn:lations

are erron@us {{atter of J. c. Bradford & co. v, state Tax nissLon, 62

ADzd 69, 403 NYS2d 813). Petitioner has subnritted evidence vtrictr shorued that

percentages were significarrtly less for the years in issue. Itre Audit Division

is hereby directed to revienr petitionerrs r,,,orksheet wittr respect to oqnrLission

inoare frqn listed and r:nlisted (s'ver-ttr*ounter) securities.
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E. That direcb openses incr:rred ard paid in ttre operation of the

New York office were properly deducted since said experrses were attri-butable

to business carried on solely jn ttris State; ttrat i:rdirect e:<penses incu:red

hy petitioner, which benefited all offices, including Nsrr York, were prq>erly

allocated on the basis of total Nevr York inore divided by total inqre of the

partnenship.

F. Ttrat ttre petition of J. C. Bradford & Oo. is grarrted to the etrtent

indicated in @nc}-rsions of lar^r "N', "B" drd. "p", supra; ard ttnt, orcetrt, as

so grarrted, the petition is in all ottrer

DAf,D: Albany, Nen^r York

MAY 1 6 880

denied.
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