
STATE 0F NEI{I YORK
STATE TAX COMMISSION

In the Mat.ter of the Petition

o f

John Hoegerl  (Deceased)

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Unincorporated Business Tax

under Art ic le 23 of the Tax law

for  the  Years  1971 & 7972.

AFFIDAVIT OF MAITING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

7th day of July,  1980, he served the within not ice of Decision by cert i f ied mai l

upon John Hoegerl  (Deceased),  the pet i t ioner in the within proceeding, by

enclosing a true copy thereof in a securely sealed postpaid vrrapper addressed as

fo l lows:

John Hoegerl (Deceased)
87 Lamarck Dr.
Snyder, NY 14226

and by deposit ing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

United States Postal  Service within the State

That deponent further says that the said

and that the address set forth on said wrapper

pet i t ioner .

Sworn to before me this

7 th  day  o f  Ju ly ,  1980.

properly addressed wrapper in a

exclusive care and custodv of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the

L



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the pet i t ion

o f

John Hoegerl  (Deceased)

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Unincorporated Business Tax

under Art ic le 23 of the Tax Law

for the Years 1971 & 7972.

AFFIDAVIT OF MAITING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

7th day of July,  1980, he served the within not ice of Decision by cert i f ied mai l

upon John Marshall Gorman the representative of the petitioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper addressed as fol lows:

Mr. John Marshall_ Gorman
Gorman & Marx
One M and T Plaza,  Rm. 1330
Buffalo, NY 14203

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post off ice or off icial depository) under the exclusive care and custody of the
United States Postal Service within the State of New york.

That deponent further says that the said addressee is the representative of
the petit ioner herein and that the address set forth on said vrrapper is the last

Sworn to

known address of the rep

before me this

7th day of  JuIy ,  1980.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

July  7,  1980

John Hoegerl  (Deceased)
87 Lamarck  Dr .
Snyder,  NY 74226

To the Executors:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) tZZ of the Tax law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be instituted under
Art icre 78 of the civ i l  Pract ice laws and Rules, and must be commenced in the
Supreme Court of the State of New York, A1bany County, within 4 months from
the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to:

NYS Dept .  Taxat ion  and F inance
Deputy Commissioner and Counsel
Albany, New York 122?7
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
John Marshall Gorman
Gorman & Marx
One M and T Plaza, Rm. 1330
Buffalo, NY L4203
Taxing Bureau's Representat ive



STATE OF

STATE TAX

NEI{I YORK

COMMISSION

In the Matter of the Pet i t ion

o f

JOHN HOEGERT (DECEASED)

for Redeterminat ion of a Def ic iency or
for Refund of Unincorporated Business Tax
under Article 23 of the Tax Law for the
Years  1971 and 1972.

DECISION

a consultant were that of  an

subject to unincorporated business

Peti t ioner,  John Hoegerl  (Deceased),  87 Lamarck Drive, Snyder,  New York

74226, f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of

unincorporated business tax under Art ic le 23 of the Tax Law for the years 1971

and L972 (F i le  No.  13557) .

0n November 1, -1.979, 
pet i t ioner 's representat ive, John Marshal l  Gorman,

Esq.,  advised the State Tax Cornmission, in wri t ing, that he desired to waive a

smal l  c laims hearing and to submit the case to the State Tax Commission based

on the ent ire record contained in the f i le.

ISST]E

llhether the

employee or that

t a x .

pe t i t ioner rs  ac t iv i t ies  as

of an independent contractor

FINDINGS OF FACT

1.  Pet i t ioner ,  John Hoeger l ,  and h is  w i fe ,  Mar ie  C.  Hoeger l ,  f i l ed  New

York State income tax resident returns for 1971 and 7972. Pet i t ioner did not

f i le unincorporated business tax returns for said years.

2. 0n JanuarY 26, 1976, the fncome Tax Bureau issued a Statement of

Audit  Changes against pet i t ioner,  on which i t  contended that his consultant

act iv i t ies during the years at issue const i tuted the carrying on of an



- 2 -

unincorporated business. Accordingly,  i t  issued a Not ice of Def ic iency against

pet i t ioner for 1971 and 7972 on January 26, 1976 i t  the amount of $1,591.35 in

un incorpora ted  bus iness  tax ,  p lus  $339.90  in  in te res t ,  fo r  a  to ta l  o f  $1 ,931.25 .

3. Pet i t ioner was employed by Haughton Elevator Company, a Divis ion of

Rel iance Electr ic Company, without interrupt ion, s ince 1921. During f i f ty

years pet i t ioner worked his way up from off ice boy to salesman, to service

manager in Buffalo,  to service manager in New York City,  to Distr ict  Manager

in Buffalo,  New York. By the f i rst  year herein at issue, pet i t ioner had held

the post of  Buffalo Distr ict  Manager since 1938. Pet i t ioner was then seventy

years old. There was a custom, or unwritten law, in the conpany that employees

should ret i re at the age of 65. Since pet i t ioner had passed that age but was

st i l l  a vigorous and respected manager,  pet i t ioner 's superiors suggested a

nominal change in pet i t ioner 's sLatus. Accordingly,  a form of agreement was

signed by petitioner and the company whereby petitioner would act as "consultantrr

for the company, would perform advisory services and would accept as ful l

compensat ion for such services the sum of $2r395.20 per rnonth whi le the agreement

was in effect.  Pet i t ioner agreed I 'not to direct ly or indirect ly handle, deal,

or become interested in the manufacture, market ing, sel l ing or servicing of

products which are simi lar in kind or character to those dealt  in by Haughton."

The contract hlas dated February 15, L97L. Thereafter,  pet i t ioner

continued to work for Haughton Elevator Company continuously and exclusively.

The only change in pract ice was that pet i t ioner would sign an tr invoice'r  each

month and receive a paycheck without withholding for taxes.

Pet i t ioner 's dut ies and responsibi l i t ies were the same as they were

before I97I.  Pet i t ioner l tas st i l l  the Buffalo Distr ict  Manager.  Pet i t ionerrs

terr i tory st i l l  included al l  of  l , lestern and Central  New York, f rom Buffalo as

far east as Herkimer, and also Erie and other parts of Pennsylvania. Pet i t ioner
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etas st i l l  in charge of the Haughton employees in Buffalo,  two salesmen, two

off ice gir ls,  a construct ion superintendent and a service superintendent.

Also under pet. i t ionerts orders were the employees in Rochester consist ing of a

branch manager, a service superintendent, a construction superintendent and

one off ice gir l ,  and the same kind of a staff  in Syracuse.

Pet i t ionerrs dut ies were more than advisory. Pet i t ioner was in

charge of the negot iat ion, execut ion and performance of contracts for elevators,

equipment and maintenance in the whole territory. At the same time, petitioner

was under the direct ion and cont.rol  of  the off icers of the Rel iance Electr ic

company and the Haughton Divis ion, whose off ices were in Toledo, Ohio.

Pet i t ionerrs off ice qras provided and paid for by Haughton, as was al l

secretar ial  service and other off ice expense. The Company furnished a car for

pet i t ionerrs exclusive use and paid for al l  maintenance, except that pet i t ioner

paid for gasol ine used on any pleasure tr ip.  Other travel al lowances were

paid by the Company for which pet i t ioner submitted monthly vouchers.

The Company paid for a share of pet i t ioner 's Group Health and l i fe

Insurance premiums in the same manner as was done before 797I. The Conpany

paid the pet i- t ionerrs dues as i ts representat ive in the Buffalo Execut ives

Associat ion and in the construct ion specif icat ion rnst i tute.

After February 15, 1977, pet i t ioner worked ful l  t ime for Haughton

Elevator Company. Petitioner performed services for no other company or

person. Pet i t ioner cont inued as Buffalo Dist .r ict  Manager unt i l  December 1,

1975 '  when pet i t ioner was moved to the posit ion of New York Distr ict  Manager

of Haughton Elevator Company where petitioner was then employed and performed

the same kind of job.

4. The agreement between pet i t ioner and company reads in part :
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"1. RETAINER. HAUGHT0N does hereby retain C0NSUITANT as an independent
sales-and-technical  advisor and consultant in connect ion with any
matters relat ing to the manufacture, construct ion, sale, dist .r ibut ion,
or servicing of elevators within the rnarket area described in Exhibi t
A hereto; and C0NSUITANT does hereby accept such engagement."

5. Pet i t ioner descr ibed his occupat ion on his 1972 New York State Income

Tax Resident Return as a "consultant".  Pet i t ioner also reported the disputed

income as rrbusiness incomert on schedule A of the New York State income tax

res ident  re tu rns  fo r  1971 and lg7T.

coNctusloNs 0F tAI,/

A. That al though the agreement between pet i t ioner and Rel iance Electr ic

Company, Haughton Elevator Division designated him as an "independent consultant"

and he was treated as such for payrol l  purposes, pet i t ioner was in fact an

employee of said principal in accordance with the meaning and intent of section

703(b) of the Tax Law and his income derived therefrom was not subject to

unincorporated business tax.

B. That the pet i t ion of John Hoegerl  (Deceased) is granted and the

Notice of Def ic iency issued on January 26, r976 is cancerled.

DATED: Albany, New York

JUL 0 7 1980
COMMISSION


