
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

Arnold Grahame

MFIDAVIT OF MAITING
for Redetermination of a

of a Determinat ion or a

Unincorporated Business

under Art ic le 23 of the

Defic iency or a

Refund of

Tax

Tax Law

&  1 9 7 0 .

Revision

for the Years 1968, 1969

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

11th day of Apri l ,  1980, he served the within not ice of Decision by cert i f ied

mai l  upon Arnold Grahame, the pet i t ioner in the within proceeding, bV enclosing

a true copy thereof in a securely sealed postpaid wrapper addressed as fol lows:

Arnold Grahame
225 Hi l l turn Ln.
Ros1yn Heights, I\fy II577

and by deposit ing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

United States Postal  Service within the State

That deponent further says that the said.

and that the address set forth on said wrapper

pet i t ioner .

Sworn to before me this

1 l th  day  o f  Apr i l ,  1980.

properly addressed wrapper

exclusive care and custody

of New York.

addressee is the pet i t ioner

is the last known address

1 n a

of the

herein

of the



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Petition

o f

Arnold Grahane

AFFIDAVIT OF UAITING
for Redeterminat ion of a

of a Determinat ion or a

Unincorporated Business

under Art ic le 23 of the

or a Revision

for the Years 1968, 1969

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an enployee

of the Department of Taxation and Finance, over 18 years of age, and that on the

l l th day of Apri l ,  1980, he served the within not ice of Decision by cert i f ied

mail upon Bertrand Leopold the representative of the petitioner in the within
proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper addressed as fol lows:

Mr. Bertrand Leopold
18 Joseph St .
New Hyde Park, Ny 11040

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post off ice or off icial depository) under the exclusive care and custody of the
united states Postar service within the state of New york.

That deponent further says that the said addressee is the representative of
the petit ioner herein and that the address set forth on said wrapper is the last
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STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY/  NEW YORK 12227

Apr i l  11 ,  1980

Arnold Grahame
225 Hi l l turn Ln.
Roslyn Heights, NY 11577

Dear Mr. Grahame:

Please take not ice of the Decision of the State Tax Comrnission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) IZZ of the Tax Law, any proceeding in court  to review
an adverse decision by the State Tax Cornmissiln- can only be instituted under
Article 78 of the Civil Practice traws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to:

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel
Albany,  New York 1?227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
Bertrand Leopold
18 Joseph St .
New Hyde Park, NY 11040
Taxing Bureau' s Representative



STATE OF NEId YORK

STATE TAX COMMISSION

In the Matter of the petition

o f

ARNOI,D GRAIIA}IE

for Redetermination of a Deficiency or for
Refund of Unincorporated Business Tax under
Article 23 of the Tax Law for the Years 1968,
1969 and 1970.

DECISION

Petitioner, Arnold Grahame, 225 Hillturn trane, Roslyn Heights, New York

11577' f i led a petit ion for redetermination of a deficiency or for refund of

unincorporated business tax under Article 23 of the Tax law for the years

1968, 1969 and 1970 (Fire No. oo22o).

A formal hearing was held before Harry Issler, Hearing 0ff icer, at the

off ices of the State Tax Corrnission, Two World Trade Center, New York, New

York, on December 13, 'J-,977 at 1:15 P.M. Petit ioner appeared by Bertrand

Leopold, Tax Accountant. The Incone Tax Bureau appeared by Peter Crotty, Esq.

( I rwin A.  Levy,  Esq.  ,  o f  counsel ) .

ISSI]ES

I. Whether the business activit ies of petit ioner, Arnold Grahame, as a

sales representative during the years 1968 through 1970 constituted the carrying

on of an unincorporated business.

II. Wtrether petitioner is entitled to deduct contributions and payments

to a self-enployed retirement plan from unincorporated business gross incone,

if  he is subject to unincorporated business tax.

II I .  Idhether, during the formal hearing before the Hearing Off icer, peti-

t ioner had the burden of proof.
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FINDINGS Otr'FACT

1. Pet i t ioner,  Arnold Grahame, t imely f i led New York State personal

income tax returns for the years 1968, 1969 and L970. He did not f i le unin-

corporated business tax returns for said years.

2. The Income Tax Bureau issued a Statement of Audit Changes against

pet i t ioner for the years 1968 through 1970 imposing unincorporated business

tax on the grounds that his activities during said years constituted the

carrying on of an unincorporated business. The Bureau accordingly issued a

Notice of Def ic iency on December 28, 1973 for $2 1346.21 in unincorporated

bus iness  tax ,  p lus  $482.54  in  in te res t ,  fo r  a  to ta r  due o f  $21828.75 .

3. Pet i t ioner,  Arno1d Grahame, sold scarfs and blouses for Vera Industr ies

during the years at issue on a conmission basis.  Vera Industr ies did not

withhold taxes or social security from his compensation. Petitioner did not

receive any fringe benefits from said principal. He was not reimbursed by his

pr incipal for substant ial  expenses which included telephone, advert is ing,

entertainment of customers, gi f ts,  postage, suppl ies, sample insurance and a

deduct ion for of f ice space in his home. He was required to pay his pr incipal

for his sample l ine.

4. Petitioner nade up his own itinerary without revievr or approval by

his pr incipal.  During 1969 and 1970, he f inanced his own ret i rement plan.

There was l i t t le control  over his day to day act iv i t ies by Vera Industr ies.

5. Petitioner deducted on his personal income tax return charitable

cont r ibu t ions  o f  $392.50 ,  i462 .50  and $470.00  in  1968,  1969 and 1970 respec-

t ively.

6. Pet i t ioner,  Arnold Grahame,

from services performed as an enployee

contended that his income was derived

during the years at issue and therefore,
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exempt from imposition of uni-ncorporated business tax. He contended further

that he maintained no off ice of his or, i rn,  did not employ assistants,  he was

closely supervi-sed and the conditions of his employment were set and naintained

by his pr incipal.

7.  Pet i t ioner,  Arnold Grahame, contended that s ince no ur incorporated

business tax returns ldere f i led, there l ras an omission of income in excess of

twenty-five percent of unincorporated business gross income thereby placing

the burden of proof on the State Tax Commission.

CONCIUSIONS OF I,AW

A. That Vera fndustr ies did not exercise that degree of control  and

supervision over pet i t ionerrs act iv i t ies so as to establ ish an

rerat ionship within the meaning and intent of  sect ion 703(b)

enployee-ernployer

of the Tax Law

(see Liberman v. Gallman, 41 Ny 2d 774).

B. That the sel l ing act iv i t ies of pet i t ioner,  Arnold Grahame, during the

years 1968' 1969 and 1970 constituted the carrying on of an unincorporated

business and that the income derived therefron is subject to unincorporated

business tax in accordance with sect ion 203(a) of the Tax Law.

C. That the burden of proof shal l  be on pet i t ioner except for those

instances as described in sect ion 689(e) of the Tax Law. 0mission of incone

is not one of those instances which would place the burden of proof on the

State Tax Commission.

D. That pet i t ioner,  Arnold Grahame, is al lowed unincorporated business

tax deduct ion for chari table contr ibut ions in accordance with sect ion 705(1)

of the Tax law. Accordingly, unincorporated business taxable incone is reduced

by $392.50 '  $462.50  and $470.00  in  the  years  1968,  1959 and 1970 respec t ive ly .
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E. That pet i t ioner,  Arnold Grahane, is not al lowed a deduct ion for

payments to a self-employed retirement plan in computing unincorporated business

taxable incone. These paynents are not considered as a business deduct ion

with in the meaning and intent of section 404(a) of the Internal Revenue Code

but,  instead, are treated as a deduct ion in arr iv ing at adjusted gross incone

for personal income tax purposes in accordance with sect ion 62(7) of the

fnternal Revenue Code.

F. That the petition of Arnold Grahame is granted to the extent deter-

nined in Conclusion of law "D", supra. The Audit  Divis ion is hereby directed

to modify accordingly the Not ice of Def ic iency issued on December 28, 1973.

Except as so granted, the pet i t ion is in al l  other respects denied.

DATED: Albany, New York

APR 1 1 1e80
STATE TAX COI{MISSION


